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THE 


PREFACE 


READER: 


HE Motives that have 

perſwaded the Author to 

| make this ſmall Tract 
publick are ſeveral. 

One whereof is, That no 
Lawyer (as he could ever yer 
learn) has hicherro written and 
expoſed to view any ſingle Trea- 
tiſe on the Subject of Illegiti- 
macy or Baſtardy. 


A 2 Ano- 


— — 


The PREFACE. 

Another is, To let the Peo- 
ple of this preſent Age ſee, what 
great Diſadvantages Children 
born out of Holy Matrimony do 
lie under; which might (as he 
conceives).very much deter Men 
and Women from ever purſuing 


unlawful and exorbitant Embra- 


ces, of which this Nation, as 
well as foreign Countries; have 
been deeply guilty. | 
His third and laſt Motive is, 
To ſhew the great Reception and 
Approbation Marriage hath met 
with in all Nations whatloever; 
As likewiſe to tender to the 
World a fight of the Honour, 
Dignity and Privileges that have 
been yielded thereunto by the 
Conſtitutions of moſt Countries, 
more eſpecially by ſuch as are to 
be found in the Common, Civil 
and Eccleſiaſtical Laws. And 

nao 
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ne PREFACE | 
now upon a ſerious Conſidera- 
tion of ſuch Advantages, what 
Man in his right Wits: can in- 
veigh againſt, or diſcountenance 
this Holy State > To which all 
Laws, as well Divine as Hu- 
mane, do exhort us, Nature 
provokes us, Honeſty doth draw 
us, infinite Benefits do invite us, 
all Nations ſhew us the Way 
thither, and laſtly, Neceſſity of 
continuing theRace of Mankind 
doth conftrain us. 

The Author having given the 
Motives for his publiſhing the 
enſuing Sheets, has no more to 
lay, whereby to detain the Can- 
did Reader any longer from the 
Peruſal of them, bur only to ask 
his Pardon for what is done 
amiſs: And the rather, for that 


he may hereafter rectify it, either 


by doing ſomething that may 
Gels be 


U 


The PREFACE. 
be ri 7 ( 4551 = undoubt- 
edly the beſt wa doing ſo 
—_ But 1 A of Pele 
ways be ſufficient to attone for 
Slips or Errors, the Author muſt 
be forced to make uſe of the 

moſt famous Emperor Juſtinian 
his' Golden Sentence, for a Plea 
in Bar, againſt the Guilt of any 
Miſpriſions; namely, In nullo 
aberrare., L ſeu in omnibus Irre- 
prehenſibilem eſſe] Divine utique 

 foltus, non autem mortalis eſt Con- 


ſtantiæ, ſeu Roboris. 
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SECT. L 


The Etymology of the word Ba- 
ſtard, with the ſeveral ſynoni- 
mous Appellations thereof. 


HE Origination of words be- 
ing found by experience to be 
profitable in all ſorts of Learn- 

ing, both Divine and Humane, I ſpall 
therefore begin with the derivation of 
the word BASTARD. It is a word 
that is deduced by ſome from the Belgick 


B Baſteard, 


8 


: 


Minſhien 63. 

= — Aeard, i. e. Natura; * — as to ſay, 
orteſcue c. 40 i urally baſe born. 

Rn One that is naturally Others 


Meretrix, ſeu Concubina; in Engliſh, a 


The Law of Baſtardy. 
Baſteard, from Baſt, i. e. Abjectus, and 


derive it from the word Baſſaris, i. e. 


Harlot, or Whore. Among the Latins are 
given to Baſtards ſeveral Appellations ; 


as, Nothus, Spurius, Manzer, Favonius, 


Illegitimus, Adulterinus, Yulgo quaſitus, 
Vulgò conceptus, Filius populi, and Nullius 
filias : Ot which two laſt Appellatives 
a certain Poet writeth thus : 


Cui pater eſ populus, pater eff fibi, nullus & 


omni. 


„ 5 ; 
Cut pater eſt po pulus, non hgbet. ipfe patrem, 


And to all theſe prementioned Names 


_ the Grammarians add Submiſſitius, Sup- 


Minſhien $3. 


him that is begotten by a Noble Father, 


poſatitius, Subdititius, and Inventitius. As 
tor the words Nothus, Spurius and Favo- 


nius, the Learned give us this Account 


of the Original. 


I. Nothus, in Greek Ne Suidas and 
Euſtathius ſay, is compounded of the 
Particle , babente vim privantis, and 


_ of the Greek 0e, i. e. Divinus, ſo that 
' Nothus properly ſignifies Nox Diwinus, i. e. 


Juaſi Divino Matrimonii uſu privatus ; 
And I/idore makes this difference between 
it and Spurius, That Nothus is taken for 


and 


. 
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and of an Ignoble Mother; and on the 
other hand, Spurius is he that is genera- 
ted of a Noble Mother, and of an Igno- 
ble Father. 


2. Jfdore ſaith, That Baſtards were Ridley: View, 
called Spurii, becauſe they were born — 4: 
out of Purity, for that ſuch kind of Luſt ** 
is contrary to holy Matrimony, whoſe 
Bed is-undefiled, and therefore the other 
corrupt & abominable. But the old Roman juſtit. 1. 1e, ta! 
Lawyers tell us, That Baſtards were cal- D. 1. 5. 23. 
led Spurii, aue mv omegrs i. e. a Semine, 
yel aue 75 oneiper, 1 mes Thy omeadvy. 


. 


3. And why a Baſtard is termed Fa- Rouſe Atck. 
wonius, is, as if he were nothing but Arr. lib. 5. 
Terræ- filius, riſing out of the ground like 9. P. 222- 
the Wind, or as if he were begotten of L 1649. 
the Wind, (which we know not from 
what part of the Earth it comes) with- 
out the help of a Father, like the Egs 
which they call vawiwa, made by the 
Hens without the help of the Cock. In 
alluſion to which, Lutias calls Vulcan 
Unriuoy miſs, becauſe they feigned him 
to be born of Juno, but begot of the 
Wind, or they knew not whom: 


B 2 SECT. 
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SECT. II. 

Baſtard and Baſtardy, how defined, 

Ecing Plato, Ariſtotle, and all the old 


8 Philoſophers, both held and taught, 
'T hat the courſe of all Diſputation ought 
to be derived firſt from the Definition; 
for you cannot make a plain' Diſcourſe 
of any thing, unleſs you firſt lay down 
what it is: I ſhall therefore offer a 
Definition both of Baſtard and Ba⸗ 


ſtardp, 
F * — I. A Baſtard 7s he that is born of 
of the Law, = 8 wh 
Sb any Woman not married, ſo that 


Bard. his Father is not known by the 
Order of the Law, and there- 
fore is called the Child of the 


People. be 
Mikey 2 3- TI. Baſtardy zs an unlawful ſtate of 
6 en:. Birth, diſabled by Divine and 
Humane Laws to ſucceed in In- 
heritance. . 


And it is well ſaid by Divixe; for it 
is not only Humane Laws, which ſay, 


that none can inherit that are not born 
in 
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in Matrimony, but God calls Iazc Abra- 

bam 's only Son, although at the fame 

time Abraham had his Son 1/mael by 
Hagar, his Handmaid or Concubine ; 
d. Lind Abraham gave all he bad to Iſaac: 
but to the ſons of the Concubines which Abra 
bam had, he gave (a) gifts, and ſent them (a) To avoid 
way from Iſaac his ſon (while he yer lived) — _ 
it NH ward, to the Eaſt Country, Gen. 25. . — 
. , 6. So though I/mael were Jſanc's of the Inheci- 
ider Brother, yet in compariſon of tan e. 
[aac born in Wedlock, God himſelf did 


ot account him Abraham?s Son, Nor Mr. Roger Coles 


ither by God's Command or Permiſh-3 c 2. 2.3, 
dn, any born out of Marriage did in- 

erit. By the Law therefore of God, 

s well as Man's Law, none can in* 

erit that are born out of Matrimony. 


1d 4 ö 2 
2 2 
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an one inſtance be given, that ever, of Inheritance, 
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SECT. III. 


| 
| 
The ſeveral forts of Baſtards. | 
F Baftards, or Children begotten 
out of lawful Matrimony, then 
be, according to the Lawyers both Ci- 
vil and Common, divers ſorts. U 
Co. Lit. 264.3. Our Common Lawyers give us an 


Account of three kinds of Baſtards, wiz. 6 
Manſer, Nothus and Spurius, which are? 


deſcribed in theſe two following Ver. 

ſes: al 

| is 

Manſeribus ſcortum Notho Mæchus dedi q 

ortum: 

Ut Seges e Spica, fic Spurius eſt ab Amica, ax 

bid. But in the Common Law, all are term. 4 
| ed by the Name of Baſtards , that be 
born out of lawful Marriage. Y 


Swinburn's As for the Imperial Furiſconſults, they 
Tract of Wills jn form us, that there are to be found in 
part 3. ſec . the Body of the Civil Law five ſorts 0 

Baſtards. | Jn 


Ridley View . The firſt ſort is ſuch as are begot 
of the Civil & ten and born in ſimple Fornication, thai 


J 6 tio 
2 = is to fay, of Carnal Copulation be- 
2 2. twixt ſingle Perſons, ſuch as at the 


time 


The Law of Baſtardy, _ 7 
time of the Conception or Birth of the 
Child may be married together, if they 
will; and ſuch kind of Baſtards are 
called Hlii, or Liberi Naturales, becauſe Liberi natura- 
they were begot by ſuch as they held les cicuntur, qui 
for their Wives, and yet were not their non exjuſtis 
Wives, who might be 1 E _— 
nog. ways, as ſhall be ſhewn by and | wie 41 
Note, As there is Iſſue Natural, but 
not Lawfül, fo there is Iſſue Lawful, 
but not Natural, and likewiſe both Law- 
ful and Natural: The firſt is (as has 
been ſaid) begotten between two ſingle 
perſons in ſimple Fornication, without 
any ſubſequent Marriage. The ſecond 
is that which is begotten in Adultery. 
The laſt is that Iſſue which is begot and 
born in lawful Wedlocck. But here 
mentioning Iſſue Natural, I cannot paſs 
over with ſilence a paſſage that I mer 


| vithal in Cambden, and 'tis this : The Oambd. gre. 


* Iniquity of thoſe Times (faith he) and Anno 1571. 
the Love of the Eſtates of England to- p. 14, 144. 
© wards their Prince and Countey, ex Eng). Edi. 
*torted a Law for preventing the Pra- 635. 

* Qices of ſeditious perſons, whereby 

*it was enacted and provided amongſt 

* other things, That if any man du- 

ring the Queens Tite ſhould by ann 


Book wwzitren'o2 pꝛinted exp2eſiy at 
firm, that any perſon is, 02 aught 


"to be, Peir oz Succeſſo2 to the 
B 4. «© Queen, 


8 
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c Queen, extept the ſame be the NA. 
* TURAL ISSUE ot her Body, 
« he ſhould incur ſuch and ſuch pe- 
cc nalties. It is incredible ( ſaith the 
* Hiſtorian) what Jeſts lewd Catchers of 
«© words made amongſt themſelves, by 
* occaſion of that Clauſe, Except the 
e (ame be the Natural Iſſue of her Body 


ee foraſmuch as the Lawyers term thoſe 


Children Natural, which are gotten 
<© out of Wedlock, whom Nature alone, 
* and not the Honeſty of Wedlock, 
© hath produced ; and' thoſe they call 
© Lawful, according to the ordinary 
Form of the Common Law of England, 
ce which are lawfully procreated of the 
* Body”. Inſomuch as Cambden him- 
ſelf, being then a young man, did hear 
them often ſay, that that word was in- 
ſerted into the Act on purpoſe by Lei- 
ceſter, that he might one day impoſe 
upon the Engliſh ſome Baſtard-Son of 
- own, for the Queens Natural II 
= | 


2. The ſecond ſort of Baſtards are 
ſuch as are begotten on a Woman whom 
the Father of the Child never deſigned 
to hold conſtantly for his Concubine, 
but made uſe of her only to ſatisſie his 
preſent Luſt, whether the Father be a 
married, or ſingle Man; and theſe 
were called Spurii, whoſe Fathers are 
. „ 1 > not 
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not otherwiſe known than by the Mo- 
thers confeſſion, which ſomet mes ſaith 
true, ſometimes otherwiſe. 


3. The third fort of Baſtards were 
fuch as were born of Women, ſingle or 
married, that proſtituted themſelves to 
every Man's pleaſure, and made pub- 
lick profeſſion of themſelves to be Har- 
lots; and theſe Baſtards were called 
Manzeres: F | 


4. The fourth ſort of Baſtards were 
ſuch as were begotten of married Wo- 
men, and were called Norhi, becauſe 
they ſeemed to be his Children whom 
the Marriage doth ſhew, but are not, 
no otherwiſe than ſome Fevers are cal- 
led Notha, that is, Baſtard-Fevers, be- 
cauſe they imitate the Tertian or Quartan 
Fever in heat, but yet are neither Ter- 
tians nor Quartans, as the Learned Phy- 
ſicians well know : But theſe are coun- 
ted ſo to be Baſtards, if either the Huſ- 
band were ſo long abſent from his Wife, 
as that by no poſſibility of Nature the 
Child could be his; or that the Adul- 
terer and Adultereſs were ſo known to 
keep company together, as that by juſt 
account of Time it could not fall out to 
be any other Man's Child but the Adul- 
terer's himſelf. Of this kind of Lewy: 
ing more largely hercaſter. 
| 5. The 


10 


Godwin's Rom. 

Antiq. lib. 3. 
I. c. 8. 

p. 156, 157. 

Edit. 1648. 
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-, The fifth and laſt kind of Baſtard; 
are thoſe that are begotten in Inteſt, 
that is to ſay, betwixt ſuch perſons as 
are prohibited to marry, by reaſon of 
Conſanguinity or Afinity. 


Touching this moſt impious and laſt 
Lind of Baſtards, as alſo Inceſt, 
and Ingeſtuous Marriages , it 
will not be amiſs to ſubjoin theſe | 
few Remarks. 


1. Amongſt the Old Romans, young 
Maids, when they were married, were 
wont to have a Marriage-Girdle tied 
about their middle, which the Husband 
on the firſt night of their Marriage 
ſhould untie; whence Zomam ſolvere 
hath been tranſlated, To deflower a Vir- 

in. This Marriage-Girdle in former 
times was called Ceſtus, from whence 


cometh the Latin Izceſtus, and thence 


the Engliſh word Iaceſt; which in truth 
ſignifieth all kind of Pollution commit- 


ted by undoing or untying this Girdle 


called Ceſtus: but now in a more ſtrict 
acceptation it ſignifieth only that kind 
of Naughtineſs which is committed be- 
tween two of near Kin; and that other 
Folly which is committed with ano- 

| ther's 
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ther's Wife, is now properly called 
Adulterium ; and that which is commit- 
ted with a Maid, or Widow, Stu- 


rum. 


2 By a Conſtitution of the Empe- N. 12. c. 1. 


| rour FJuſtinian, thoſe that are guilty of Cod. s. 5. 
wicked and inteſtuous Marriages are? 


e Inceſtiy 


to forfeit all that they have unto the . 


Exchequer ; for that when they might 


make lawful Marriages, they rather 
chuſe to make unlawful ones. 


3. He which doth contract Inceſtu- Cod. g. 56 


| ous Marriage, is by the Civil Law not Sin, 
| to diſpoſe any Goods or Chattels by 


Trac of Wills 


his Teftament or laſt Will, either to his panes. WF 


Children begotten in ſuch Inceftuous 
Marriage, or to any other perſon, ſa- 
ving to his Children begotten in law- 
ful Marriage, (it he have any by a 
former Wite) or to his Parents, or to 
his Brother or Siſter, or to his Uncle or 


Aunt, - 


4. By the Canon-Law, inceſtuous Gratian, Qu. 1. 
Perſons are reckoned among the In- ,, 17. 
tamous. 


5. By 


— * 
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5- By Inceſtuous Marriages, we are 
to underſtand ſuch Marriages as are 
ſolemnized or had betwixt a Man and 
a Woman, being of Kindred or Alli- 
aqaqAdklvꝛance the one to the other, within 
Covir, le thoſe Degrees of Conſanguinity or Affi. 
Spenſ. & Matr. nity within the which it is not lawful 
pare 2. cap: g to marry ; that is to ſay, within the Le- 
1, Sy S In. vitical Degrees, or the Degrees prohi- 

ceſtus 36. q. I. bited by God's Law. 


31 H. 8. c. 38. 6. At this preſent, by the Statutes 
Womahs Law= of this Realm, it is declared and eſta- 
1 lib. 2. ſeck. bliſned to be lawful for all perſons to 
i marry, which be not prohibited by 
God's Law, and that no Prohibition 
( God's Law excepted) ſhall trouble or 
impeach any Marriage not forbidden by 


the Levitical Degrees. 


Ameſius de 7. Thoſe Degrees of Confanguini- 
Conſciential.s. ty and Affinity within which it is un- 
cap. 35-4 J. Jawful to contract Matrimony, cannot 
ſafely be defined by the direction of 
Conſcience, but only by the Law of 
God delivered by Moſes, Levit. chap. 
18. wherein is unfolded the Law of 
=. Nature. 


NN 22 — me tos 
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8. Thoſe 
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| Law the Nephew is forbidden to mar- 
| ry, with his Father's or Mother's Siſter, 
it follows, that the Marriage of the 
Uncle with his Brother's or Siſters 
| 2 is alſo prohibited. Vide Co. 2 


— 
* 
o 
n 
* - 
LF 
4 
F 


him at his leiſure conſult Juſtinian 
Cod. 5. 5. F, & 8. & Gothofred. ad loca. 
| Grotius de Fure Belli & Pacis, lib. 2. c. 
5. ſect. 12, 13, & 14. Cambden's Eliz. 
Anno 1558. Tag. 4. Engliſh Edit. 1635. 
| Lambard ui Canone, Edgari, Canon. 21. 


tit. 19. cap. 9. Dr. Burnet's Collection 
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8. Thoſe perſons are to be reckoned ane l. 5. 
within thoſe Degrees, which have the c. 35. Q. 
ſame reaſon to be reckoned there, as 
thoſe which are, though they be not 
expreſly named; As, becauſe in the 


683, 684. 


9. Si adverſus jus Leviticum aliqui car, te 


| coiverint, nec Vir, neque uxor, nec nuptiæ, |. 1. Tit. 10. 

nec matrimonium, nec dos intelligitur. Er ſect. 16. 

u, qui ex tali coitu naſcuntur, naturales 32 Ul. . c. 38. 
tantum ſunt. Vide Co. Inſt, x. 10, 12. 


He that deſires to know whether a 
Man may marry two Siſters ſucceſſive- 
ly, or a Woman two Brothers, &c. let 


3 


f. 78. Edit. 1644. Decret. Greg. lib. 4. 


of 
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of Records, N. 34- pag. 89. Firſt part 
of the Hiſtory of the Reformation, and 
Sir Edward Coke's Expoſition upon the 
38 H. 8. cap. 38. concerning what Mar- 
* 1 be lawful, and what not, 2 If, 
683. 
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SECT. 
The Effects of Baſtardy. 


© = TY Hare 


He Effects of all the foregoing 
Baſt ardies are divers. 


1. The firſt Effect is, That Baſtardy Ridley's View 
ſtaineth the Blood; for that he who is of Laws, part 
| a Baſtard, is not permitted to chal- 3. . 7- ſet2. 
lenge to himſelf either Honour or bg,“ — 
Arms from the Father or Mother, be- 
cauſe he was begot and born out of the 
holy Bond of Wedlock; according to 
that Maxim of the Civil Law, Patris rnagvellus 
Nobilitas tranfit ad Legitimos, non tranſit de Nobilitate, 
ad Nothos, neque potiuntur Nothi privi cap. 15. p. 102. 
gi & dignitate parentum , ut carer 
PA 


| 2. The ſecond Effect of Baſtardy 15, Ridley's View 
| That it renders him that is an Illegiti- of Law, part 3, 
mate liable to reproach ; for that bed 7: _ - 
| was begot and born out of Matrimony, Ran. 1677. 
which is the firſt ſtep to Honour, and 
therefore the Apoſtle calleth Marriage 
| Honourable, Hebr. xiii. 4. Upon which 
it neceſſarily follows, that the oppoſite 

or contrary thereof is Shame and Diſ- 
| grace; 
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grace ; for, though it be no fault for 
a Baſtard to be ſuch a one, yet it is a 
Diſhonour derived from the Parents on 
the Child, and a thing eaſily ſubje& to 


Contumely and Reproach. 


As for the Dignity of Matrimony, 
theſe ſubſequent Conſiderations, if well 


weighed, will make it more conſpicu- 


ous and more illuſtrious. 


1. We are to conſider the Original 
and Antiquity of the Society called 
Marriage, God himſelf being the Author 
thereot ; for he had no ſooner created 
the firſt Man, but he purpoſed to give 
him a Wife, for a faithful Companion, 
a Comfortreſs of his Lite, and a Help 
like unto himſelf ; which he performed 
as ſoon as he thought upon it, foral- 
much as with Him to will, is to be able, 
and to do; as likewiſe, to be able, and to 
do, is to will, 


2. God inſtituted this Divine My- 
ſtery for the general Increaſe af Man- 
kind, and lawful Propagation of Na- 
ture, even in the time of Innocency, 
before Man had ſinned, — 
— at the ſame time, with his Blei- 

Ng. : ; 


3. We 


Fad — "= am_—— Ja a in 


The Lav of Baſtardy. 


3. We muſt remember that our Saviour 
Chriſt Jeſus honoured aWedding with his 
Preſence and that too with a Miracle 
even with che firſt; which he wrongtt 
in this World: = 


4. We ſee; that Marriage hath been 
continued throughout all Apes, until 
this preſent received; and approved of 
all Nations, both Hebrews, Greeks, La- 
tint and Barbariant, ſo that there is no 
Nation under the Cope of Heaven, how 
barbarous ſo ever it be, and void of 
all Civility, which ſheweth not 
great Joy; and Delight at Wedding- 
Feaſts. \ Ts 


5, The Roman (who were a pattern 
of Virtue to all Nations) ordained 


Puniſhments for ſuch as would not 


Marry, forbidding them all public 
Dignities, and depriving them of 
thoſe which they had obtained; nay, 
even by the Papian Law, thoſe who 
were not married even at the Age of 
25 or thereabouts were incapabſe of 
receiving; or giving Legacies, and de- 
graded alſo from many civil Privileges. 
And to invite them the rather to Mar- 
ry, they appointed Privileges for them, 
that had Children, ſo that he was moft 
benefited 5 and preferred to publick 

5 © —“?ö—j4? 
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Honours that had moſt Children. When 

Auguſtus Ceſar was Cenſor, Enquiry 

was made by his Authority of a Roman 

Knight that had broken the Law, and 

would not Marry, whereupon he 

ſhould have been puniſhed, but that he 

proved that he had been Father of three 

Fempeni us pub- Children. Add hereunto, That the 
— 3 — Common-wealth of Rome, the Dowries 

£5 MUNETLONS 6 

conſervari cum Of Women had always great Privileges 
cum dotates What is the Cauſe (ſaith the Lawyer Ul. 
eſſe ſeminas pian) that Womens Dowries had ſuch great 
— ro. Privileges? It was for no other Reaſon, 
— en, than becauſe of the Profits, that cometh 
|:beris civits to all Common-wealths by Marriages, 
tem maxime He that had three Children among the 
fit neceſſarium, Romans could not be compelled to carry 
D. 24 3. 1. a Meſſage, or publick Embaſſy : He 
that had five was exempted from per- 

ſonal charge : And hethat had thirteen 

from all manner of charge whatſoever in 


the Common-wealth. 


z. The third effect of Baſtardy is, 
that the party Illegitimate is of no rec- 
koning, or eſteem in Law; for that 
faith, That a Baſtard is Filius Terre, Fi 
lius Populi, & quaſi nullius filius ; and it 

Fleta lib. 1, is a Rule thereot, Qui ex damnato coitu 
c. 5, Cowell's naſcuntur, inter liberos non computantur. 


In. lib. 1. tit. And tho? a Baſtard be a reputed Son, 
9. ſect. 1. 


Brac ie Vet he is not ſuch a Son in Conſfidera- 


c. 6, nu, . tion of Law, whereof an uſe can be 
raiſed. 


The Law of Baſtardy. 19 


raiſed, becauſe in Judgment of Law, he 

is nullius filius, Dyer 274. b. Co. Lit. 1 T3. a. 

and ſor the ſame Reaſon, where the 

Stature of Wills ſpeaketh of Children, 

Baſtard Children are not within thar 

Statute, and_the Baſtard of a Woman 

is no Child within that Statute, where 

the Mother Conveys Lands unto him, 

14 Eliz. Dyer 313. and 18 Elix. Dyer 

245. Co. Lit. 78. a. and 123. 4. b. No Lit. Ed. 188. 
Baſtard can be ſo much as a Villain, 

unleſs he will acknowledge himſelf to 

be ſuch in a Court of Record; for he 

is in Law, quaſi nullius filius, becauſe he 

cannot be Heir to any. 

A Baſtard can have no Heir but of Br. Eſch. ; 4. 
his Body, and dying without Iſſue, his Fitzh. 144. e. 
Lands purchaſed by him ſhall Eſcheat, 

Finches Law, Liv. 2. c. 4. . 130. Regi- 

ſter f. 164. b. Perkins, Sect. 46. Kitchin 

219. tit. Eſcheats Edit. 165 1. Cowells 

Inſtitutes, lib. 3. tit, I. u. II. p. I 46. Ba 

cont uſe of the Law, pag. 29. 

A Baſtard cannot be of Kin to any, 
and therefore it can be no principal 
Challenge, Co. Lit. f. 157. 4. 

The Condition of Baſtards was here— 
rotore among the People of God very 
ontemptible, as appears out of Deut. 
3. 2. A Baſtard ſhall not enter into the 
ongregation of the Lord, even to his tenth 
Peneration, ſhall he not enter into the Con- 
regation of the Lord. Wiſdom of Solo- 
_ mon 
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mmon 3. ver. 16, 17. The Children of 

Adulterers ſhall not come to their perfection, 

and the Seed of an Unrighteous Bed ſhall be 

rooted out; for tho they live long, yet ſhall 

they be nothing regarded, and their laſt Ay: 

ſhall be without Honour, Ecclus. 23. Chil. Þ 

dren gotten in Adultery ſhall not take Root, 

and her Brancbes ſhall bring forth no Fruit ; 

the Adultreſs ſhall leave her Memory to be 

curſed, and her reproach ſhall not be blotted 

out. 2 | 

To conclude, neither our Law, nor 

the Canon Law will admit Baſtard 

flips to Holy Orders; they are uncap- iſ 

able of the Prieſthood, or of any Spiri- 

tual Promotion; but in caſe they are 

received to any Dignity, or Prehemin- 

ence in the Church, there muſt be 2 

Diſpenſation granted by the Sovereig* 

Prince, Forteſ. c. 40. f. 95. a. Cowell*s Inſ. 

of : lil. 1. tit. 10. u. 17. Co. lib. 5. Cawdrie: 

| Caſe, Davwy*s Rep. 73.4. le Caſe de Com- 
mondam 11, H. 7. 12. c. 

Speaking here of Prieſthood, it puts 
me in mind of a Story, that I have 
read of a King's Baſtard Son, who 

refuſed a Biſhoprick rather than he 
2 would renounce his Father, or deny 
H Daniels Hi- himſelf to be of the Blood Royal: And 
i ſtory p. 112, the Story is this, Our King Henry the 
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3 Tiida, Second had a natural Son called Mor- 


p. 66. in vita gan (by the Wife of one Ralph Blewet 
| H. 2. 2 Knight) who lived to be a Provoſt of 
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Beverly, and to be elected to the Bi- 
ſhoprick of Durbam; and coming to 
Rome for a Diſpenſation ( becauſe his 
Baſtardy made him .otherwiſe unca- 
pable) the Pope willed him to profeſs 
himſelf Blewerr's Lawful Son, and not 


| the King's Natural Son, promiſing to 


conſecrate him upon that condition : 
But he abſolutely anſwered, He would 
for no cauſe deny his Father 3, and choſe ra- 
ther to loſe the Dignity of the Place than of 
bis Blood, as being the Son, though but the 


| baſe Son, of a Ring. 


4. The fourth and laſt Effect of Ba- 


111 ſtardy is, That it excludes him that is 


a Baſtard from all Succeſſion, deſcen- 


in- ding from the Father. or the Mother, 


as *tis holden both in the Common, Ci- 


vil, and Canon Laws. 


O3 I. The 


. 
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„ 
90. 


Lib. . 6. 0 
f 35. b. 36. As 


Lib 2. cap. 3. 
f. 117. Edit. 
1627 


Inſt. I. 3. tit.1, 
1. 
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I. The Common Law of England. 


« By the Cuſtom of the Realm (faith 
* the Doctor and Student) the Child 
* that is born before Eſpouſals is a Ba- 
ce ſtard, and ſhall not inherit. Again, 
* It a Man have two Sons, one before 
** Eſpouſals, and another after Eſpou- 
© fals, and after the Father dies ſeized 
* of certain Lands: In this caſe the 
«© younger Son ſhall enjoy the Lands 
«jn this Realm, as Heir to his Father 
* both in Law and Conſcience ; and} 
* the cauſe is, Becauſe that Son born 
ce after Eſpouſals is by the Law of this 
* Realm the very Heir, and the eldeſt 
© Son is a Baſtard. 

He that is begotten (faith Finch) 
* out of Marriage, is called a Baſtard; 
* and fuch a Baſtard is of Blocd to 
** none, in Law zullius filius, and there- 
fore cannot inherit, nor bring aWrit 
of Detinue as Heir. 35 H. 6.9. 

Proles, faith Cowell, ante Matrimoni- 
um ſolemnixatum genita, jure Regni No. 
thus, ſrve Baſtardus eft, neque in hered:- 
tatem ſuccedit. Vide Perkins ſect. 48. in 
fin. Tit. Grants. Lits, ſect. 188. Forteſcu 
cap. 39. f. 90. a. 


II. T 
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II. The Civil Law. 


Liheri ex inceſtuoſis complexibus ſcienter N. 12. c. 1. & 
factis nati, non cenſentur legitimi, neque N. 89. cap. if. 
parentibus ſuccedant. 1 | 

He which is begotten or born in s, inburn Part 
Adultery or Inceſt, is not only incapa- 3. ſect. 7. 
bable in reſpe& of his Father's Teſta- 
ment, but is alſo excluded from all Te- 


ſtamentary Benefit by his Mother. Vide 


Covar. Epitom. de Sponſal. Part 2. cap. 8. 


| N. If. | i 


III. The Canon Law. 


St. Auguſtine, cited by Gratian, ſpeaks Gratian. 35. 
thus: Quid eſt ¶ Quicunque dormierit cum Q. 7.c. 
. „ ſine filiis morietur] cum filis 
ex hujuſmodi conjunctionibus, & ante nati 
ſint, hodieque naſcuntur? Ante hoc intelli- 
gendum Lege Dei conſtitutum, ut quicun- 
que ex ijs nati fuerint, non deputentur 
feli, id eff, nullo parentibus jure ſucce- 


dant 2 


C4 Having 
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Having given an Account of the 
fourfold Effect of Baſtardy, I will 
now ſtart ſome Queres relating to 
Baſtards. 


1 Q. Whether there be any Laws that 
have made proviſion for them? * 
Scl © Though the Roman Laws (faith 
F* Grotius) made no proviſion for Chil. 
% dren that were Illegitimate, and by 
*© Sclon's Law it was provided, That no 
* Man ſhould leave any thing to his 
„Natura! Iſſue, yet do the Canons of 
ce our Religion correct ths ſeverity of 
„ theſe Laws, by teaching us, That 
* our Children, however begotten by 
* us, ſhould be a part of our care; and 
5 that, in caſe it be needful, we ought 
de to leave them enough to preſerve that 
Life which we gave them: but be- 
* yond Neceſſaries is no Man bound 
** by the Faw of Nature to provide 
© for them Lib. 2. cap. 7. ſect. 4. De jure 
Belli & Pacis, * 733 
Thus much for Hugo Grotius; let us 
now ſee what Mr. Swisburn ſaith as to 
the point of Alimegtation. 


By 


this Inceſtuous and Adulterous Hue of 


| ſufficient for convenient Maintenance, 
| hath prevailed againſt the rigour of the fig. 12, K 13 
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By the Laws Eccleſiaſtical, Baſtards Swinburn's 
are capable of ſo much of that which Treat of Wills, 
is bequeathed unto them by their Ince- f. ſeit. 7, 
ſtuous and Adulterous Parents, as will — 
ſuffice for their competent Alimenta- ; 
tion or Relief; that is to ſay, for their 
Food, Cloathing, Lodging, and other 
meet and convenient ' Neceſlaries, ac- td 
cording to the Wealth and Ability of ugs 
the Parents. And although the Civil inceſto, ſeu 
Law, (a) in deteſtation of this heinous damnato liberi, 


Sin of Inceſt and Adultery, did deprive — m 


the hope of all Teſtamentary Benefit, — 


though it were left for and in the name tiz indigni be- 
of needful Relief, the rather by this means neficio, ut nee 


| to reſtrain the unbridled Luſts of ſome, Aantur 2 patre 


and to preſerve the Chaſtity of others: _ us » 7 


nevertheleſs, foraſmuch as Nature hath n. gg. c. x5. 
taught all Creatures to provide for their (b) D. 1. i. 1. 3. 
young, ſo that the very (b) brute Videmuscztera 
Beaſt have a natural care to bring up gu n 
whatſoever they bring forth: ſeeing iti js peri- 
alſo in Equity the poor Infants ought tia cenſeri. 

not to be puniſhed, (ar leaſt not to pe- Deut. 24. 16. 
riſh for want of Food, by occaſion of Ezck.18-20.2. 
the Father's fault, whereof they were — 2 2 
altogether (c) innocent: ) Therefore je * 
the Eccleſiaſtical Law, whereby not on- Cod. 9. 47. 

ly Adulterous, but Inceſtuous Iſſue al- 22. 


0, is made capable of ſo much as is Grer. de Jure 
f P Belli & Facis, 


J. 62. C. 21. 


Civil 


A Ubi enim Children, begotten and born out of 
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Civil Law, and is to be obſerved eſpe. 

cially in the Eccleſiaſtical Court, as 

amore agreeable to Nature, Equity and 
Humanity ; and in this reſpe& the 
Ec 3. Laws and Statutes of this Realm are no 
leſs to be commended, in having provi 

ded as well for the convenient Relief 

and Keeping of poor and miſerable 


Lex non diſtin- awful Matrimony, at the Charges o. 
gut, nec nos the reputed Father or Mother, (with: 


— de. out diſtinction whether ſuch Infants 
D. 6. 28, were begotten in Inceſt, Adultery, or 


Fornication (d). 


Q. 2. Baſtards, whether and how fa 
they be capable of any benefit by the Laws 


England ? | | 
Perkins et, Sol. The Laws of this Realm do per- 
48, Ti. mit every Man, as well by Deed, as al. 


Grants, ſec, 
505. Tit. De- 
viſcs. 


ſo by their laſt Wills and Teſtaments, 
to give and to deviſe unto any their 
Baſtards, without diſtinction, all ther 
Lands, Tenements, or Hereditaments, 
without reſtraint, at the leaſt more 
Brad. lib. 2. than will ſuffice for their maintenance, 
c, J. n. i. £26, and much more (ſays Swinburn) than 
b. Flera lib. 3. they are worthy of; which thing can- 
A but redound to the great prejudice 
b.. 1 fr > of right Heirs, conſidering the danger 
4e Adoptioni whereunto lawful Children are ſubject, 
bas. and which they do many times ſuſtain, 


through the too- often and too-perſua- 
ſive 


3 ke St. On RY _ 
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ſwe flatteries of vile diſſembling Harlots, 

no leſs void of all Modeſty, than well 

verſed in all kinds of Subtilty, with 

whoſe ſweet Poyſon and pleaſant Sting prox. 5. 
many Men are fo charm'd and enchan- 

ted, that they have neither power to 

hearken to the juſt Petitions of a virtu- 

ous Wife, praying and craving for her 
Children, nor Grace to deny the unjuſt 

demands of a vicious and ſhameleſs 

Whore, intreating for her Baſtards ; 

never remembring, that when Sarah 

ſaid to Abraham, Caſt out this bondwoman Gen 21 xo. 
and her ſon, for the ſon of this bondwoman 


| ſhall not be heir with my ſon Iſaac, Abra- 


lam by the Commandment of God 

harkened to the voice of Sarah, never 

once regarding (that which divers have 

diligently noted) that the brood of Ba- 

ſtards are commonly infected with the 

Leproſie of the Sires Diſeaſe, (a) and (a) Mali corvi. 
being encouraged with the Example and malum ovum. 
Pattern of their Fathers filthineſs, they & metuenda 
are not only prone to follow their ſinful TP 
ſteps, but do ſometimes exceed both pla. Cod. g. 
them and others in all kind of Wicked: s. ,. 

nels. Swinburn Part 5. ſe. 7. pag. 200. 


b. 201, a. Edit. 1590, 
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Q. 3. A Baſtard baving acquired 4 
Name by Reputation , whether he may 
purchaſe Lands by ſuch reputed Name? 

Sol, A Baſtard having gotten a Name 


by Reputation, may purchace by his 


reputed or known Name, to him and 


his Heirs, although he can have no 


39 E. 3. 11. 
Co. lib. 6. 


Sir Moil Finch's beget him, it is good and vali 
if he be known by ſuch Name. So it 


Caſe. 
Vid, Hobart's 
Rep» f. 32. 

Counden verſ- 


Clerk. 


Heir but of his own Body, Co. Lit. 

fol. 3. b. \ 
If a Grant be made to a Baſtard by 
the Sirname of him who is . to 
i Law, 


a Remainder be limited Richardo fili 
Richard Marwood, it is good, although 
he be a Baſtard, if in vulgar reputation 
and knowledge he be known by ſuch 


Name; and yet in Truth and in Law 


ne is nullius filius. 


In 4r E. z. 19 there is a notable 
Caſe, which is this: R. T. had Iſſue 
Agnes by one Fohan, before Marriage 
and afterwards married the ſaid 
Foban, and did make a Feoffment in 
Fee, and took back an Eſtate to him 
for Lite, Remainder to Agnes the Daugh- 
ter of Richard and Johan, and agreed 
that it was a good Remainder, without 
any Averment that ſhe was known to 
be their Daughter: But there it was 
objected, That a Baſtard is not their 
Daughter in Law, and therefore — 

5 . 
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4 K Remainder void. But there Finchden 
1a) gave the Rule, and ſaid, It is found 
© that the Daughter was born before 
me WW © the Marriage, ſo that by their Mar- 
his Wl © riage after, ſhe was their Daughter“. 
nd In which it is obſerved, that although 
no by the Common Law ſhe was not their 
in. Daughter, yet becauſe ſhe had a colour 
by the Eccleſiaſtical Law, which ſaich, 
Quod ſubſequens Matrimonium tollit pecca- 
tum precedens, this colour is ſufficient in 
caſe of a Conveyance to make the Re- 
mainder good in Law. 


Aubert by what Name a Baſtard 
may purchaſe Lands; now let us ſee 
by what Name he cannot. As for Ex- 
ample: A Man makes a Leaſe to B. Co, Lit. 3. 6. 
for Life, the Remainder to the eldeſt 
le WW Iſſue-male of B. and the Heirs-males of 
ue his Body; B. has Iſſue a Baſtard Son; 
ge If he ſhall not take the Remainder, be- 
1d MW cauſe in Law he is not his Iſſue; tor 
in i qui ex damnato coitu naſcuntur, inter (ibe- 
im ro non computantur. And, as Littleton, 
h- (Sect. 188.) a Baſtard is quaſ! nuliins 
ed flu, and can have no Name of Repii- 
ut IF cation as ſoon as he is born. So it a 
to W Man make a Leaſe to B. the Remain- 
as der to the eldeſt Iſſue- male of B. to be 
eir FF begotten on the Body of Jane S. whe- 
he ther the ſame Iſſue be Legitimate or II- 

& legitimate: B. has Iſſue a Baſtard - 
ene 


Grot, de Jur, 

Bell. & Pac, 
I. 2. e. 7. ſect. 
12. 


Nous 's Archæol. 
Artic, I. 5. c. 9. 
— 


take the Remainder; for by the Name 
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the Body of Jane S. this Iſſue ſhall not 


of Iſſue, if there had been no other 
words, he could not take; and a Ba. 
ſtard (as is ſaid before) cannot take, 
but after he hath gained a Name by 
Reputation , that he is the Son of 
B. &c. 


; Whether Baſtards have ever 
ſucceeded in the Dignities of the higheſ 
Condition ? | 

Sol. We find in Hiſtory, that Ba- 
ſtards have .heretofore ſo ſucceeded. 
Moloſſus the Baſtard ſucceeded in the 
Kingdom of Epirus by the Judgment of 
his Father Pyrrhus, having no lawful 
Iſſue. The Tartars make no difference 
between Baſtards and them that are le- 
gitimate. Mos eft (ſaith Herodotus of the 
Perſians) illu ut Nothus regnet, dum legiti- 
mus reperietur, who admit of Baſtards till 
one that is Legitimate may be found, 
Fugurtha, though a Baſtard, yet ſuccee- 
— in the Kingdom of Numidia by 
Adoption. Among the Grecians, if the 
Father of a Baſtard were a Prince, or 
ſome great Potentate, being ell born, 
he mult needs be lawfully born, and fo 
he was held in as great Eſteem as any 
other, and enjoyed his Inheritance, 
Conſuetudinis Regia fuit, ut legitimam 
Uxorem non nabentes aliquam licet Capti- 
vam 
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vam tamen pro legitima haberent, ut liber: 
ex ipſa nati ſuccederent, ſays Servins. So 
it was a general Cuſtom heretofore in 
France, that Baſtards did ſucceed, even 
in Dignities of higheſt Condition, no 
otherwiſe than Children lawfully be- 
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gotten. Thierrie, Baſtard of Clovis, had Sir Folm Hey. 


tor his ſhare with the lawful Children ward, p. 4,5. 


of the ſame Clovis, the Kingdom of · T1 
if, 1715. 


Auſtraſi a, now called Lorrain. Sigiſ- 
bert, Baſtard of King Dagobert the Firſt, 
had his Part in the Kingdom of France 
with Clovis the Twelfth, lawful Son 
to Dagobert. Loys and Carloman, Ba- 
ſtards of King Loys le Begue, ſucceeded 
after the Death of their Father, So 
likewiſe in England, Alfride, Baſtard— 
Son of Ofwine, ſucceeded his Brother 
Egfride. So Adelſtane, the Baſtard-Son 
ot Edward the Elder, ſucceeded his 
Father before Edmund and Eldred, his 
younger Brothers, notwithſtanding they 
were lawtully begotten. So Edmund, 
irmamed the Martyr z Baſtard-Son to 
King Edgar, ſucceeded him in the Stare, 
before Ethelberd, his lawful Hue. A, 
terward Harold, ſirnamed Harefoct, Pa- 
ſtard to Canutus, ſucceeded him in the 
Kingdom, before Hardicanutus, his law- 
jul Iſſue. The like Cuſtom hath been 
obſerved in Spain, in Portugal, and in 
livers other Countries. Ad it is gro- 


F » 
8 2 
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bable that this Uſe was grounded upon 
often Experience, That Baſtards (as 
begotten in the higheſt heat and 
(a) Vide the ſtrength of (a) Affection) have many 
cauſes of Ex- times been Men of excellent Courage 
cellency in Ba. and Underſtanding. This was verified 
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Rards, in I ind. in Fepthah, Hercules, Alexander the 


lin's Moral 
Philoſophy, : k 
lib. 1. — tus, Themiſtocles, Arthur ; in Peter Lom- 


vita, c. 3.q 8. bard, Peter Comeſtor, Jo. Andreas, Gra- 
tian, Charles Martell, John of Auſtria, 
and divers others, whoſe Names for 
their great Actions ſhall ſurvive to all 
Poſterity; among whom Milliam the 
Conquerour may worthily be ranged; 
as _. r Earl of Gloceſter 3 
ein vita Son of our King Henry the Firſt) who 

l V1 
— Hay- was a Man for Preſence of Mind and 
ward in vita true Courage inferiour to none, and 
HB. 1. 


great Commander. Furthermore , it 


you look into Tiraquell of Nobility, 


Cap. I5. and Pontus Heuterns his Colle- 
ction touching Baſtards, you will find 
that moſt of the Great Men of former 
Times are in the Catalogue of famous 
Baſtards. Remember Euripides in his 
Andromache : 


25 


/ 
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in Councel ſo adviſed; as was fit for a 
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Net n, ſays he, W nei duelreores, 


| Engliſhed: £5 (a) Look nts 
Many Baſtards are better than (a) Le- the ↄth Chapt. 
gitimates. of Judges, and 


von will read 


| þ that chere wag 
But let us return to this Extramatri- more; Wick 


monial Cuſtom of the ſitting of Illegi- neſs in one Ba- 
timates in the Throne of Supremacy, ard than in 69 
and we ſhall find that there was after- lawful Sony, _ 
wards a Law enacted by the French, 
That Baſtards ſhould not inherit the Crown 
4 France. This Cuſtom in favour of 

aſtardy was likewiſe baniſhed out of - 3 
England, and other Countries of Europe, 4 
as appears both by Baker and Hayward 
in the Life of King William the Firſt. 3 
And for a cloſe of this Section, let us | 
call to mind what the Learned Hugo 
Grotius has written againſt the Succeſſion 
of Baſtards in Royal Thrones ; who tells 
us, © That none ſhould be admitted to Lib. 2. C 5, 
te fucceed in the Royal Throne, but he ſed. 16, 
that is born legitimate, becauſe Natu- 
* ral Sons are ſubject to be reproached, 
* to whoſe Mother the Father did never 
* vouchſate the Honour of Marriage ; 
c and therefore of ſuch there can be 

* no certainty who was the Father. 


But in the Succeſſion to Crowns, the . 


People ought to have the greateſt aſ- 
ſurance 


0 * 
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* ſurance that in ſuch a caſe can be 
* given, to avoid Controverſies : For 
© which cauſe it was, that the Mace- 
© Jonians preferred Demetrius the youn- 
* ger Son to the Throne, rather than 
© Perſeus the elder, becauſe he was born 
© in lawful Wedlock. | 
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l SECT. v. 


Baſtards, how legitimated. 


N the Code and Novels of the moſt cod. 3. 27. 
Auguſt Emperour Juſtinian, it is N. 74, & 89: 
evidenced, That to legitimate him that | 
was a Baſtard, when there could no 
Claim be made unto his Birth-right but 
by Grace, among the Romans were ſun- 


dry ways. 


I. The firſt was, If the Father of the cas. 5. 25. tc; 
Baſtard (they being both fingleperſons) N. 24. c. 1. 
married the Woman by whom he be- Cod. 4. 27. f. 
got the Child, this ſubſequent Marri- 
age did legitimate tlie Iſſue born before 
the Eſpouſals : Quomodo (ſays Fuſtiuian) 
non eſt iniquiſſimum, ipſam ſtirpem ſecundes 
poſteritatis priorem quaſi in juſtam exclu- 
dere: cum gratias agere fratribus ſuis de- 
beant, quorum beneficio ipſi ſunt juſti fili 
& women, & ordinem conſecuti? For the 
Birth of the firſt is often the cauſe of the 
Marriage following. Upon which Text 
the Lawyer Dionyſius Gothofredus hath 

theſe two Notes following: 


D z The 
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The one is, Author beneficii alteri For. 
ferendi ipſo beneficio non eſt arcendus, ſed 
adjuvandus potius, Add: D. 27. I. 36. 1. 

The other is this: Hinc videtur defen- 


{ 
di poſſe communis illa 2 legitimatum | 
per nuptias non tantum legitimum fieri, ſed 4 
jus primogenituræ etiam conſequi adverſus P 
fratres juſtis nuptiis ſuſceptos. | f 

But this kind of Legitimation, of : 

which we are now handling, is limi- | 
ted by ſome Doctors, that the Woman 7 
be before in Concuvinatu, in familia re- 1 
tenta, that there be indubitatr.: affectus, » 
ficat in Uxore, &c. as you may fee in * 
Bartol. ad finem, D. de Concubinis, &. 1 
Myſinger ad Iuſtit. de Nuptiis, & Ali- 5 | 
auan 0. ; Zi C. 


„ in. d dc {ccond way is Where the 
— py Father of the Baſtard did by his laſt W 


N. 117. c. 2. Will and Teſtament, or by ſome pub- + 
lick „ frument atteſted by Witneiles, » 
name im to be his Natural and Lawful ww 
Son, or ſimply his Son, without the 55 
Addition of any of theſe two words, 110 
Baſe, or Natural, and therewithal did Ta 
make him his Heir; which could not — 

be, but in ſuch caſes only where the 0 
Father had no other Natural and Law- 3 
ful Child lett alive. | lar 


3. The "a 
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3. The third way was, Where the 
Prince by his _— or the Senate 
by their Decree, did do any one that 
credit as to grant them the favour of 
Legitimation; which we done, for 
the moſt part, in ſuch Cates only where 
either the Father of the Child, or the 
Child himſelf offered himſelf to be at- 
tendant on the Court or Prince. 


Note, It was in the Power of the 
Roman Emperours, by their Reſcripts, 
not only to legitimate Baſtards begot- 
ten in ſimple Fornication, or in Adul- 
tery, but alſo thoſe that were begotten 
in Inceſtuous Marriages, &c. D. 23. 2. 
57. % 139, & 154. Roland. a Valle 11. 
Conf. 61. n. 32. & Gothofredus ad D. 23. 
2. 57. But it may be here demanded, 
What Power has the Pope as to the 
point of Legitimation? The Doctors 
of Sorbonne, and ſome of the beſt Ca- 
noniſts, are ready to return an Anſwer ; 
which is, That they peremptorily af- 
firm, That the Pope cannot make Ba- 
ſtards capable to inherit the hereditary 
Lands of their Father; neither can give 
Power to conftitute Succeſſors or Heirs, 
or hold Offices, Dignities or Titles, 
without the Sovereign Princes Diſpen- 
ſation; to which the Imperial Laws 
agree, and is authentick in England, 

. D 3 as 
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George Bucbꝰs 
Hiſtory in vita 
R. 7. p. 47,48. 
Edit. 1647. 
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as it is reported by a Learned and | ( 

co. 4 Inſi f. 36. Eminent Judge, namely, Sir Edward £ 
' -_ —_— | 


Hitherto of the ſundry ways of Le- 1 
gitimation among the Romans, none t 
whereof take place in this our Realm, 
but only that which is done by Parlia- 
ment; which, as it may baſtardize a | ( 
Child that by Law is legitimate, wiz. 
begotten by an Adulterer , the Huſ- 
band being within the four Seas, ſo it 
can legitimate one that is illegitimate, 
and born before Marriage, and that 
either abſolutely, or ſecundum quid, but 
not ſimpliciter. As, to take one Exam- 
ple among many. 

Fobn of Ghent, Duke of Lavcafer, 
had by Katherine Swinford before Mar- 
riage four illegitimate Children, wiz. 
Henry, Fobn, Thomas and Foban; and 
becauſe they were born at Beaufort in 
France, they were vulgarly called Henry 
de Beaufort, &c. At a Parliament hol- 

Rot. Parl. 20. R. den 20 R. 2. the King was pleaſed by 

2, M. 6. Charter, at the humble Requeſt and 
Suit of the Duke their Father, to make 
theſe me it not only legitimate, but 
alſo capable of Lands, Heritages, Ti- 
tles, Honours, Offices, Dignities, &«. Ay 
and the King, for the greater Authori- 
ty thereof, craved the Allowance, and | 
fxyourable Aſſent of the Lords and | ful 
NIP | Can 
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Commons in Parliament, which was 
cranted, 


The Charter, as it is taken out of the 
3 and ＋ ower- Records, runs 
thus: 


Charta Legitimationis Spuri- 
orum Johannis Ducis Lan- 
caſtriæ. 


Ichardus Dei Gzatia, Rer. 

Anglie, Francie, Dominus 
Hibernte, Chariſſimis Conſangutf- 
neis noſtris, Nobilibus Giris Jo- 
hanni de Beaukozt Militi, Henrico 
de B. Clerico, Thome de Beaufoꝛt 
Domicello, & Nobili Bultert Jo- 
banne Beaufort Domicelle p2ecla- 
rilſimt Patrui noſtri Mobills Miri 
Johannis Ducis Aquitanie, # Lan- 
caſtrie, Germanis natis, d Ligeis 
noſtris Salutem. 


Nos po honoze, d meritis, Fc. 
Avulcult noſtei, pꝛo arbitratu, d 
meritozum ſuozum intuitu — 


quia magno pꝛobitatis ingento, ac 
D 4 vitez 
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bpite, ac mozum Honeffate fulgetts, 


& ex regali eſtis pzoſapta , - pzopa- 
gatt, #c. Hinc eſt quod Johannts, 
4c. Avulculi- noſtrt' genitozis veſtri 


pꝛecibus fnclinati vobis (cum (ut 


aſſeritur) deledkum Natalium pa⸗ 
timini) hujulmodi defectum, @ ejul⸗ 
dem qualttates quaſcungz abolere 
pꝛeſentes, vos habert volumus, pꝛo 
fufficientibus, ad quoſcunq; honozes, 
dignitatis pꝛeeminentias, ſtatus, gra⸗ 
dus & MOfficia publica, & pzivata, 
tam perpetua, quam tempozalta atq; 
judicialia, & nobilia, quibuſcunq; no- 
minibus nuncupentur, etiamſi, Du- 
catus, Pzincipatus, Comitatus , 
Baronie vel alia feuda, fuerint, e- 
ttamſi mediate vel immediate, a 'no⸗ 
bis dependeant, (eu teneantur pꝛeſi⸗ 
Ci, pzemoverf, eligf, aſlumt @ ad- 
mitti, illaq; recipere p20 inde libere, 
ac licite valeatie, ac ſi de legitimo 


thozo exiſteritis, quibuſcunq; ſtatu⸗ 


tis, ſeu conluetudinibus Kegnt nos 
firt Anglie in contrarium editis, 
ſeu obſervatis que hic babemus pꝛo 


totaliter expzeſſis, nequaguam ob- 


ſtantibus, de plenitudine noſtre re- 
galis poteſtatis, c de Aſſenſu Par- 
Lamentt 


Bs p . ic 
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liamenti nollri tenoze pꝛelentium 
diſpenlamus, voſq; & quemlibet ves 
ſtrum natalibus reſtitulmus, & le⸗ 
gitimamus; Mono Die Feb. Anno 
Kegnt 20 R. 2. | 


Here we findlarge Graces, Honours 
and * conferred upon thoſe 
Beauforts ; for the King calls them 
Conſanguineos ſuos, and not only con- 
firms their Legitimation, but makes 
them (by the Plenitude of his Regal 
Authority, and by the Help of the 
Parliament) capable of Baronies, Earl- 
doms, Dukedoms and Principalities; en- 
ableth them for all Offices, publick and 
private, temporary and perpetual; to 
take hold of and enjoy Feuds, as well 
Noble as other, all Lands and Signio- 
ries Hereditary , as lawtully, firmly, 
and rightfully, as it they had been 
born in lawtul Matrimony ; but yet 
confers no Title nor Intereſt in the 
Crown, by Virtue of the Word Princi- 
N for to reach that, there ſhould 

ave been Words of a higher Intent, 

Words of Empire, Majeſty and Sove- 
reignty ; ſuch as Regni ſumma Poteſtas, 
Corona, Sceptrum, Diadema, Purpura; 
Majeſtas, and the like ; neither of theſe 
nor any importing their Extent, being 
ia this Charter; fo no Title to the 
' Crown 
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Crown nor Sovereignty could paſs to 
the Beauforts aforeſaid : Beſides, it is an 
Error now, to ta Principatus for Reg- 


num, or Supromus Dominatus, being the 
Word Principa“. c !ong before, and in 
the Age of N. ig Richard the Second, 
alſo ever fince, hath been reſtrained to 
the Eſtate of Primo-genitus, and Heir 
Apparent, nat only of Kings, but alſo 
of Dukes and Marquiſſes, as well Feu- 
dal as Sovereign. Add hereto what the 


Cz. 4Inft.f 37. Oracle of the Law ſaith in relation to 


this Act of Parliament of Legitimation 
or Form of a Charter; © But what? 
* That this Legitimation was not im- 
* pliciter but ſecundum quid ; for they 
© were legitimated, and made capable 
© of all Dignities, cept the Royal Dig- 
« iy So as this Legitimation extended 
© not to make them, or their Poſterities 


e {nheritable to the Crown, but to all 


2 Smith's 
Tract de Rep. 
Angl. lib. 3, c. 


7. Swinburn's 4th Part, Sect. 15. f. 161. b. 162. 2, Edition 1590. 


© other Dignities. 


Beſides the Legitimation in Parlia- 
liament, we have no other way to le- 
gitimate Baſtards ; for of Adoption, Ar- 
rogation, Or any other means to make 
Children Lawful, except Marriage (a) 
we have no Ule here in England. 


It 


let i i 
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It is true, Bracton, Lib, 2. c. 29. N. 4. 
f. 63. b. tells us of a Legitimation or 
Adoption of an Heir; But Sir Edward 2 Iuſt. f. 55. 
Coke ſaith, that ſuch a way is fruitleſs, a 
and to no Purpoſe; and that the ſureſt 
Adoption of an Heir is by learned Ad- 
vice, to make good Aſſurance of the 
Land, & Ce 


SECT. 
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How the Common Lai differs from 

the Civil and Canon-Laws in 
Point of Legitimation by ſub- 
ſequent Marriage. | 


"IM 1 Civil, or Imperial Law doth 
Forteſcue c. 39. legitimate the Child born before 
Matrimony, as well as that which is 

born after, and giveth unto it Succeſ- 

ſion in the Parents Inheritance; And 

the Canon-Law concurs with the Ci- 

vil-Law in the ſame Point; as appears 

by the Conſtitution of Pope Alexander 

Naturatis ex the Third (that lived in the Year of 


ſoluto genitus, our Lord God 1160. which was Anno 


& ſoluta legi- 6 H. 2.) which is this, That Children 


timatur per ſub- "x" : 
— — born before Solemnization of Matrimony , 


tum conjugium, where Matrimony followed, ſhould be as 


etiam quo ad legitimate to inherit unto their Anceſtors, 

Hereditatem. as thoſe that were born after Matrimony. 

2" _ Co. 2. Inſt. fol. 97. and Terms of Law, 
moe” Lond Fic Defard 


17. c. 1. 


But 
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i. Forteſcuec. 3 9 
But now otherwiſe it is in the Law Com. Ells 196; 


of England, which alloweth no Succeſ- L. 1. Tit. 3g. 

ſion o Inheritance to the Child born ® 27: 

out of Matrimony, affirming it to be 1 - 

natural only, and not lawful. p,cerrionibus, 
c. 19, Fleta l. 6. c. 38. n. I. Terms of Law, fol. 41. b. Tit. Baſtard- 
Glanvil. lib, 7. c. 15. Merton c. 9. 058 


This Legitimation by ſubſequent 
Marriage was a thing anciently preſſed 
by the Clergy of this Realm, to be ad- 
mitted in like ſort as it is uſed in other 
Countries, where the Canon or Eccle- 
ſiaſtical Law taketh mp but it was 
abſolutely rejected by the People of 
England in the High Court of Parlia- 
ment. And this appeareth by the Sta- 
tute of Merton, made in the Twentieth — — 
Year of King Henry the Third. 3 


* To the King's Writ of Baſtardy, 
© Whether one being born before Ma- 
© trimony may inherit in like manner L 
© as he that is born after Matrimony, 
«all the Biſhops anſwered, That they 
* would not, nor could not anſwer to 
* it: Becauſe it was directly againſt 
© the common Order of the Church. 
© And all the Biſhops inſtanted the 
* Lords that they would conſent, That 
« all ſuch as were born before Matri- 

'* mony 
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«© mony ſhould be Legitimate, as well 
© as they that are born within Matri- 
* mony, as to the Succeſſion of Inheri- 
* tance; for ſo much as the Church ac- 
© cepteth ſuch for legitimate, And all 
ce the Earls and Barons with one Voice 
* anſwered, That they would not change 
© the Laws of the Realm, which hitherto 
have been uſed and approved. 


Which Noble, Couragious and He- 


roick anſwer has been often mention- 


ed by the Lawyers, as Bracton Lib. 5. 


Tract. 5. de Except. c. 19. N. 1. in Fin. 
Co. Lit. 245. a. Dr. Duck de Auth. Fur. 


Civil. Rom. lib. 2. pars 3. c. 8. n. 4. Da- 
vit Rep. 70. b. Le Caſe de Commendam, 
Ridley s View Part 3, 4. Sect. 2. Co. Lit. 5. 
Cawdries Caſe, and Swinburs in his Tract 


of Wills 4 Part, Sect. 15. f. 161. b. 


Edit: 1590. 
Sir Edward Coke upon this Anſwer 


hath this Note, That the Nobility of 


England have ever had the Laws of 
England in great Eſtimation and Re- 
verence, as their beſt Birth- right; and 
ſo have the King's of England, as their 
principal Royalty and Right belonging 
to their Crown and Dignity. This 
made our King Henry the Firſt to write 


to Pope Paſchal, Notum habeat San- 
| db itas 
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Hitas veſtra, quod me vivente (auxiliante 
Deo) Dignitates & uſus Regni noſtri Angliæ 
non imminuentur, & ſi ego (quod abſit) 
in tanta me dejectione ponerem Magna- Ia Davy's 
tes mei, imo totius Anglia populus id nullo Reports f yo. 
pateretur. * it & dirt 
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To what Juriſdiction the Tryal of 
Baſtardy belongs. 


HAT we may the better under- 

ſtand the extent of the Juriſdicti- 

ons of the King's Courts, both Spiritu- 

al and Temporal, as to the Trial of Le- 

gitimacy and Baſtardy, it is neceſfary 

that I offer theſe Particulars follow- 
ing: 


I. The Two Sorts of Baſtardy 


according to the Common- || © 
Law el 
* | 18 

C 


II. The Honour and Reverence IB. 
that is given Y our Law to || ſp 


Biſhops. 


III. The Force and validity of 
the Biſhop's Certificate at the 
— 6 


IV. What 
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VV. What is required to be done 
' _ » before a Writ be awarded to 
Certiß. 


V. Ihe Rules that muſt be * 
ſerved in the Courſe of Trial, 
in the point of Legitima 
and Baſtardy. 3 8 


a : Firſt, Of the Two Sorts of Ba- 

fare k according to the Com- 
mon-Law. | 

T hough all the Caſes of Baſtardy in 


other Countries are triable by the Ec- 
cleſiaſtical Law, yet here in England it 


is not ſo in all Caſes ; and therefore the 


Common-Lawyers make Two forts of 
Baſtardy ; the one general, the other 
ſpecial. | 
1. General Baſtaidy is ſo called by 
them, for that it comes in incidently, 


and is in groſs objected againſt one that 


ſues in a matter. principal, to diſappoint 
his Suit ; which Suit is ſent by the 
King's Writ to the Ordinary, with cer- 
tain Additions for more Perſpicuity of 
the Inquiry thereof ; M that bet her 
= | he 
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he that is charged with the Baſtardy, or 
Illegitimacy, were born in lawful Medlock? 
Or, Whether he was born before his Father 
and Mother were lawfully contrafted together 


in Matrimony, or after? 


2. Special Baſtardy, our Common 
Lawyers ſay, Is that where the Mar- 
riage is confeſſed, but the Priority or 
Poſteriority of the Nativity of him whoſe 
Birth is in queſtion, is controverted ; 
wherein the Plaintiffpleads in this wiſe, 
Thou art a Baſtard, for that thou waſt 
born before thy Parents were lawfully con- 
tracted together in Marriagh, vr before their 
Marriage was ſolemnixei in Facie Eccle- 
liz, in the Face f the Church. To which 
the Defendant does return this Anſwer: 
Jam no Baſtard, for that I was born in 
lawful Matrimony; Or, That I was born 
after that my Father and Mother were 
lawfully married together. 


Having given both a Deſcription of, 
and diverſity between theſe two ſorts 
of Baſtardy; I muſt now demonſtrate 


to what Juriſdiction each of them be- 


longs, and that ſhall be done by Proofs 
extracted out of the Books of Law. 


Expefiion of By the Law of the Romiſh Church, 


terms of the 
„e, . 41. 
Tit. Baſte, ay. 


it one get a Child upon a Woman, 
which Child is born out of mo 
| an 
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and after he marry the ſame Woman, 
then ſuch Child ſhall be ſaid Aller, 
and not Baſtara. But by che Law of 
England he is a Baſtard; and for that 
Cauſe, when ſuch Special Baſtardy is 
alledged, it ſhall be tried by the Coun- 
try and not by the Biſhop. But gene- 
rall Baſtardy aliedged, ſhall be tried 
by the Certificate of the Biſhop. 


— 


Ever ſince the Biſhops pleaded, That Co. 2 Inſt. f. 3 
they could not anſwer to the Writ of 
Baſtardy, (as is ſaid in the Statute of | 
20 H. 3. c. 9.) Special Baſtardy hath 
been tried inthe King's Courts at Com- 
- | mon-Law, and General Baſtardy in the 
1 8 Biſhop's Court. 
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1 Proponi ſolet (faith Heta) Bafardia pie de Baſlat- 
aliq uando cum adjectione Cauſe you Ba- dia lib, 6. cap. 
Fardus, & aliquando ſine. Sed quia in 39. n. 2, 2, 4. 
tali reſponſione rr indeniebatur 
multotiens obſcuritas, & incertitudo propter 
Cauſam non adjettam proviſum fuit , quod 
in caſu objectionis Baſtardie preciſe expri- 
meretur Cauſa, vel pro indefenſo baveretur 
- | Exceptor. Cauſe quidem ſunt plures; ut 
% Pater petentis nunquam deſpinjavt Ma- 
trem ejus, vel fi Matrimoniuns inte: Pa- 
trem & Matrem ejus contradi ui fait ille- 
„ gitimum, quia aliam Usorem habuit legi- 
„ timam tempore Contrattus ſecundæ ſuper- 
; ſtitem. Et in iſtis dudbus Caſilus non Da 
Ef bet 
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bet Fudex ſecularisCognitionem quia ad ipſun 
non pertinet diſcuſſio utrum fuit ibi Matri-" 
monium vel non, nec que Mulier fuit Uxev 
ſua legitima, & que non, Sunt etiam a- 
liz Cauſe Baſtardiæ, quarum Cognitio ad 
Curiam Chriſtianitatis non eſt demandanda, 
ut fi tenens excipiendo dicat petentem nihil 
Juris habere, quia Baſtardus pro eo quod 
natus fuit antequam Pater ſuus Matrem 
ſuam deſponſavit, vel fi dicat quod Baſtar- 
dus fit, quia ab alio quam a Viro Matris 
ſue progenitus, & ſi petens dicat contra- 
rium, licite poterit Fuſtic. per Patriam 
inde inquiren” veritatem, fi partes ad hoc 
mutuum prebuerint Conſenſum, & ſi tenens 
voluerit indefenſus impune debet remanere, 
&i petens ad hoc e præbere volue- 
rit, deneganda erit ei actio, & ſimiliter ſt 
dicat quod legitimus fit, & hoc paratus fit 
probare quando & ubi debet, niſi tenentem 
contradicat expreſſe dicendo quod natus in 
ſponſalibut, & nihil pertinet ad Ordinarium 
de prioritate vel poſterioritate, inquirere na- 
tivitatis, non magis quam de temporis pre- 
ſeriptione [i inde habeatur contentio, &c. 
Haec quidem Conſtitutio proviſa fuit pro 
contrarietate Legum & Canonum, quia qui- 
cunque nati ſunt ante Matrimonium, dum 
tamen matrimonium conſequatur inter Pa- 
trem & Matrem, quoad gradus promotio- 
nis ad Eccleſiaſticam dignitatem ſecundum 
Canonem legitimi reputantur, quoad wero 
in bona paterna ſecundum conſuetudinem 


Angliæ 
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Angliæ illegitimi, & Baſtardi, Hitherto 
the very Words of Fleta. 


Special Baſtardy ſhall always be tried E- Baftardy, | 


Patriam, and General Baſtardy by 
the Biſhop's Certificate. 


:-"_n | 


38 E. 3. 39. 


Cowell making mention of Baſtardy ,. ,, 
Special and General, takes this diffe- —_— — 


rence between them; Baſtardy General zaſtaray. 


is a Certificate from the Biſhop of the 
Dioceſs to the King's Juſtices, after 
juſt Enquiry made, that the Party en- 
quired of is a Baſtard, or not a Baſtard, 
upon ſome Queſtion of Inheritance. 
Baſtardy Special is a Suir commenced 
in the King's Court, againſt him that 
calleth another Baſtard : So termed 
(as it ſeemeth) becauſe Baſtardy is the 
principal and eſpecial Caſe in Trial, and 
no Inheritance contended for. 


In an Action upon the Caſe for cal- 
ling one Baſtard, the Defendant juſti- 
fied that he was a Baſtard ; and it was 
awarded that this ſhould be tried per 
Pais, and not by the Ordinary. 


E. 3 Secondly, 


Hobare f. 159 


3 
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Secondly, The Honour and Re- 
verence that is given by our 
Law to Biſhops for the Cer- 
tifying Baſtardy. 


Co. Lit. 13 f a,b. Tt is to be known, that none but the 

Co. 2 Inſt. f 3o. King's Courts of Record, as the Court 

& 325- Ce. 40f Common Pleas, the King's Bench, 
Inſt. f. ioo. : a . 

Winans Lam. Juſtices of Gaol-Delivery, and the like, 

er lib. 4. lect. 8. can Write to the Biſhop to certify Ba- 

f 256.  ftardy, Mulierty, Loyalty of Matri- 

BraZ..3.Ta. mony, and the like Eccleſiaſtical Mat- 

= N. 3. ters; for it is a Rule in Law, That 
ritton c. 104, | pas . . 

f. 248. b none but the King can write to the Biſhop 

Fleta lib. 5. c. to certify; and theretore no inferior 

25. H. 1. Court, as London, Norwich, York, or 

any other Corporation, can write to 

the Biſnop: But in thoſe Caſes the 

Plea muſt be removed into the Court of 

Common Pleas, and that Court muſt 

write to the Biſhop, and then remand 

the Record again. And this was done 

in reſpect of the Honour and Reverence 

which the Law gave to the Biſhop, be- 

ing an Eccleſiaſtical Judge, and a Lord 

of Parliament, by reaſon of the Barony 

Which every Biſhop hath. And this 

was the reaſon a Quare Impedit did lie of 

2 Church in Vales in the County next 

adjoining, for that the Lordſhip's 1 

T chers 


nu. =Þ> &« 
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chers could not write to the "Biſhop ; | 
neither ſhall Conuſance be granted 
in a Quare Impedit, becauſe the inferior | 

Court cannot write to the Biſhop. 


Thirdly, The Force and Vali- 
dity of the Biſhop's Certificate 
at the Common-Law. 


In all the Reign of Henry the Third 
and his Progenitors, Kings of England, 
if any Iſſue were joined upon Loyalty 
of Marriage, General Baſtardy , or 
ſuch like, the King did ever write to 
the Biſhop of the Dioceſs, as his Offi- | 
cer and Miniſter of his Eccleſiaſtical 
Court, to certify the Loyalty of the 
Marriage, Baſtardy, or fuch like; And | 
ſo the Courſe has continued through 
all the Reigns of our Kings to this 


Day. 


Qui Filij (faith Cowell) ex juſto Matri- Iib . Th. > 
monio naſcuntur, qui ex coitu llicito, Epiſ-N. 6. 
copus loci dijudicat ſecundum Canones, & 
Statuta Regni; & de hoc Regem, quando- 
cunque exigitur, vel Fuſticiarios ſuos, cer- 
tiores reddit. So that the Biſhop, by his 
own Ordinary and Paſtoral Authority, 
makes Enquiry of the Legitimacy or 


Illegitimacy of the Perſon ; and as he 
E 4 finds 
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finds the Truth of the Matter by due 
Examination to be this or that, -ſo he 
pronounceth for the ſame in his own 
Conſiſtory, and makes Cerrtificate 
thereupon to the King's Court accor- 
dingly, and as he pronounceth, ſo the 
temporal Judges follow his Sentence in 
their Judgments, either for or againſt 
the Inheritance that is in Queſtion. 
And that the Judges are obliged ſo to 
do, is evidenced by our Law Reſoluti- 
ons: as Co. lib. 4. f. 29. Bunting and 
Lepingwell's Caſe, Co. lib. 7. Kenn's Caſe, 
34 H. 6. 14. II H. 7. 9. Cro. Car. 352: 
Wickham verſus Enfield. 


Fourthly, What is to be done 
before a Writ be awarded to 
the Biſhop to certify Baſtard. 


By the Statute of the gth of H. 6. 
no Writ ſhall be awarded to the Ordi- 
nary to certify Baſtardy, before Three 
Proclamations be made in Chancery 
in Three Months, viz. One every 


| Month; that all Perſons who have any 


Thing to object againſt the Party for 
Baſtardy, ſhall ſue to the Ordinary for 
that Purpoſe, 95 


Fiſthly, 


Wye zaw of Baſtardy, 


8 Fiſthly „The Rules that are to 
Le obſerved. in the Courſe of 
. the Trial of Legitimacy and 


| | Baſtardy F 4; 
C3 +. 5 1 * * f | 
; 7 1 * 10 
* 14 ; ' , 


1. The King of England, that is, 
and always was of very Right, the 
Fountain of all Juſtice and Juriſdiction, 
as well Eccleſiaſtical as Civil, within 
his own Dominions and Territories, 
| | Ridley's View of the Civil and Eccleſia- 
ſtical Law, part 3. C. r. ſect. 1. pag. 165. 
edit. 175. Davis's Reports, fol. Fr. b. 
f. 97. b. Ce. Lit. b. 9. f. 38. a. Henffoe's 
Caſe, Hobarts Reports f. 17. Dr. 
James Caſe, I E. 6. c. 2. 24 H. 8. 
C. 12. Co. Lit. 3 Cawadrie's Caſe,] has, 
by the Rules of t 
Superintendency over the Proceedings 
of the Biſhops, with Power of Direction 
when and how they ſhall proceed, and 
of reſtraint and Correction, if they act 
not duly, as it is manifeſted by the 
Writs of ſeveral Natures, directed to 
the Biſhops, whereby the King com- 
mands them to certify Baſtardy, Excom- 
munication, Profeſſion , Accouplement in 
lawful Matrimony, Cc. As alſo by the 
Writs of Prohibition, Conſultation and 
Attachment upon Prohibition. 

3% The 


he Common Law, a 
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2. The Queſtion of Baſtardy ought 
firſt to be moved in the Temporal 
Court, and Ifſue thereupon, muſt be 
joined there; and it ought to be tranſ- 
mitted to the Eccleſiafticat Court, by 
the King's Writ to be examined, and 
tried there, and thereupon the Biſhop 
15 to make a Certificate to the King's 
Court; to which Certificate, being 
made in ſuch due form, the Law doth 
. ſuch Credit, that all the World 

Il be bound and eſtopped by it. 


3. If any Suit to prove Baſtardy or 
Legitimacy be firſt commenced in the 
Eccleſiaſtical Court, before any Que- 


* 


ſtion be moved of ſuch matter in the 
Temporal Court of the King, Prohi- 
bition lies: And if it be accompanied 
with ill Practices and Fraud, it is a 
Miſdemeanor, punifhable heretofore in 
the Star. Chamber Court; but now I 
ſuppoſe it may be puniſhed in the 
King's Bench. 1 


32 E. 4. Fitzh, To this purpoſe the Caſe of Sir Robert 
Conſultation 6. Cor bet may be put; He had Iſſue, two 
Sons, Robert and Roger; Robert the Son 
being within the Age of Fourteen 
Years, takes to Wife Matild, with 
whom at his full Age he co-habits, and 


were known and reputed openly for 
Man 
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Mar. I Wife; yet afterwards Robert 
the Son puts away the ſaid Matild, and 
livin$the ſaid Matild, marries one Let- 
tice, and having. Iſſue a Son by this 
Lettice, dies; after whoſe Death Ler- 
tice publiſheth and declares openly , 
That ſhe was the Lawful Wife of Ro- 
bert, and that his Son was Mulier, and 
Legitimate. Upon which, Roger (the 
younger Son of Sir Robert Corbet) com- 
menceth a Suit in the Spiritual Court, 
to reverſe and annull the Eſpouſals be- 
eween Lettice and Robert, and to put 
Letice to Silence, &c. Whereupon Ler- 
tice obtains a Prohibition, and upon 
this Roger ſhews all this matter, and 
prays a Conſultation, which was denied 
him, and that for this Reaſon princi- 
pally, viz. That the Intent of the 
Suit in the Spiritual Court was to Ba- 
ſtardize the Iſſue between Lettice and 
Robert, and to prove Roger Heir to Ro- 
bert; and the Action and Original to 
baſtard a Man ſhall not firſt be moved 
in the Spiritual Court, but in the Tem- 
poral Court, &c. And to make this 

oint more clear, there is a Caſe put 

y Bratton, which is thus: B. having 
Iſſue of the Body of his Feme an In- 
heritrix before Eſpouſals, by Colour 
whereof he claimed to be Tenant by 
the Courteſy: But being for this Cauſe 
barred in an Aſſize brought by him 
| againſt 
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4. 


Lib. 3. TraQ, 
5. de Exeeptio* 


nibus, cap. 6. 
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againſt A. he obtained a Bull of the 
Pope, and by Virtue thereof he began a 
Suit in the Eccleſiaſtical Court, to prove 
his Iſſue Legitimate, quod facere non de- 
buit, as Bracton there ſaid: and for this 
a Prohibition was granted to ſtay . this 
Suit, ſhewing all the Matter; Et 
quod prædictus B. ad deceptionem 


„ Curiæ noſtræ, & ad in firmandum 


te judicium in Curia noſtra factum, 
ce trahit ipſum A. in placito coram vo- 
« bis, in Curia Chriſtianitatis, Autho- 
© ritate Literarum Domini Papæ, ad 
ce prædictum puerum legitimandum, &c. 
« Et cum poſſint Judices aliqui de le- 
te gitimitate cognoſcere quoad Hæ- 
© reditatem, & ſucceſſionem haben- 
4 dam, niſi fuerit loquela prius in Cu- 
ce ria noſtra incepta per breve, & ibi 
« Baſtardia objecta & poſtea ad Cu- 


“ 144m Chriſtianitatis tranſmiſſa vobis 


* prohibemus, quod in Placito illo ul- 
* terius non procedatis, &c. 


3. As the Eccleſiaſtical Judge may 
not make Enquiry of Baſtardy or Legi- 
timation without ſpecial Direction and 
Commandment of the King ; ſo when 


he has received the King's Writ to 


make this Enquiry , he ought not to 
{urceaſe upon the account of any Ap- 
peal or Inhibition ; but muſt always 
proceed till he has certified the Court 


of 
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of the King: And this is likewiſe ap- Lib. 5. Trad.. 
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parent in Bracton: Cum autem 4% Exceptioni- 
judex Eccleſiaſticus inquifitionem fe- ** — 19. n. 4. 
© cerit, non erit ab eo appellandum ab © #*** © 


* aliquo, nec a petente, nec a tenente : 
© apetente, non quia talem Jurisdictio- 
© nem, & talem Juriſdictionem, & ta- 
* lem Judicem elegit: a tenente non, 
© quia ſic poſſet Cauſam in infinitum 
© protrahere de Judice in Judicem 
© uſque ad Papam, & fic poſſet Papæ 
© de Laico feodo indĩrecte cognoſcere. 


To this ſame purpoſe let's cite a Caſe ; f. f. 26.4 


to be found in the Year-Book of King 


Edward the Third, where in a Writ of 


Dower, ne unques accouple en loyal Ma- 
trimony, was pleaded, and Iſſue there- 
upon joined, upon which a Command 
was ſent to the Biſhop to certify; who 
notified, That he could do nothing in 
the point, by reaſon of an Inhibition, 
that came to him out of the Arches. 
This Return was held inſufficient; for 
there it was ſaid, That the Biſhop ought 
not to ſurceaſe from doing the King's 
Command, maugre any Inhibition 
whatſoever. 


Having ſhewn what Rules are to be 
obſerved in the Courſe or Practice for 
the Trial of Legitimacy and Baſtardy, 


I will ſubjoin the true cauſe and reaſon 


why 


Rl 
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why the Eccleſiaſtical Judge is not to 
enquire of Legitimation or Baſtardy, 
before he has received direction or 
command from the Temporal Court ; 
and it is this: For that the Court- 
Chriſtian had never any Power or Ju- 
riſdiction to intermeddle with temporal 
Inheritances, either directly or indi- 
rectly. For it was noted, that our 
Lord and Saviour Chriſt himſelf refuſed 
to meddle in a Cauſe of ſuch Nature, 
Lale 12, ver, When a Petition was made to him; 
94s Maſter, ſpeak to my Brother, that be di- 
of vide the Inheritance with me. And he 
anfwered, Man, who made me a judge or 
| divider over you? And for this cauſe 
| in the time of H. 3. when the uſurped 
| Jurisdiction of the Biſhop of Rome was 
elevated higher than ever before or 
fince in the Dominions of the King of 
England, Pope Alexander the Third ha- 
ving granted a Commiſſion to the Bi- 
ſhops of Vincheſter and Exeter to enquire 
of the lawful Nativity of Agatha, the 
Mother of one Robert de Ardenna, and 
if ſne were found legitimate, to reſtore 
the {aid Robert to the Poſſeſſion of cer- 
tain Lands, of which he was diſpoſ- 
ſeſs' d; and being informed that the 
King of England was highly offended 
with this Commiſſion, the ſaid Pope 
Alexander immediately revoked and 
countermanded it in this point of Reſti- 
tution 
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tution of Poſſeſſion, acknowledging 
and confeſſing that the Eſtabliſhment of 
Poſſeſſions doth belong to the King, 
and not to the Church. Which Caſe 
is reported in the Canon Law, toge- 
ther with the Commiſſion, and revoca- 
tion thereof; as you may ſee in Decret. 
Greg: lib. 4. tit. 17. Qui filij ſint Legitimi. 
cap. 4+ & Cap. 7. 


„ D 3 
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SEC T. 


Che Lab of. Saftardy; 


SECT: VIII. 


Baſtardy happen ing ſubſequent to 


Efore I ſpeak of ſuch Divorces as 
will Baſtardize the Iſſue, it will 


not, I think, be impertinent to de- 


monſtrate, 


I. Divorce, why ſo called. 


II. The Manners or Kinds of Di- 
vorcement among the Old Ra. 
mans. 


III. Divorce what, or how defined. 
IV. The ſeveral Cauſes of Divorce- 


ment. 


I. Divorce, why ſo called. 


| It is fo called of the Diverſity of the 
Minds of thoſe that are married, be- 
cauſe ſuch as are divorced go one a di- 

Vers 
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vers way from the other. Divortium, | 
lays the Lawyer Gaius, vel a diverſitate D. 24. 2. 2, 
mentium diftum eſt, vel quia in diverſas 
partes eunt, qui diſtrahunt Matrimonium. 

And another Lawyer, namely, Paulus, 
tells us, that Divortium ex eo dictum eſt, D. g0.16.191. 
— in diverſas partes eunt, qui diſceduzt. 

ut others would have it derived from | 
the Verb Diverto, which ſignifieth to Twm of Lam, 
return back; becauſe that after the Di- f 123. a. (« 
vorce between the Husband and Wife, Divorce. 
he returneth her again to her Father or 
other Friends, or to the Place from 
whence he had her, : 


II. The Manners or Kinds of Di- 
vorcements among the Romans. 


There were Two manner of Divorce-, . 
| R Koen Antiq. 
ments uſed among the ancient Romans; jy, 5 d. 3. 
The One between Parties only contra- Gi Antiq 
&ed, the Second between Parties mar- lib. a. ſed. 2. 
ried. The firſt was properly called Re- c. 20. p.75,76. 
pudium, in which the Party ſuing for n. — 
Divorcement uſed this Form of Words, 7. 1 
"0p | Rom. c. 38. 
Conditione tua non utor. D. 24. 2. 2. 2 
The Second was called Divortium, 
wherein the Party ſuing for it uſed theſe 
Words, Res tuas tibi habeto ; vel, Res tuas 
tibi agito. D. 24. 2. 2. 1. Both theſe 
Kinds were termed, Matrimoni) Renun- 
tiationes, 
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tiationes, Renouncing or Refuſal of 
Marriage. Where it is to be noted, 
that inſtead of this Verb Renunciare, di- 
vers good Authors do uſe this Phraſe, 
Mittere, or Remittere Nuncium 5 as Ceſ av 
Pompeiæ nuncium remiſit; Cæſar hath di— 
vorced Pompeia. The Reaſon why in 
Matrimonial Contracts, it ſignified to 
renounce or refuſe, was becauſe in theſe 

ivorces they did oftentimes ſend to 
their Wife per Nuncium, by a Meſſenger, 
ſome Bill or Scroll of Paper, contain- 
ing the Cauſes of Divorce. Moreover, 
tis to be obſerved, that in theſe Divor- 
ces the Ceremonies were quite contra- 
ry to thoſe they uſed in their Marria- 


£65 3 The juſt Cauſes of Divorce being 


ore- ſignified to the Roman Cenſors, the 
Marriage” Tables were broken, the 
Dowry reſtored, the Keys of the Hout-. 
taken from the Woman, and ſhe turned 
out of Doors. 


III. Divorce 


"C6 
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III. Divorce what, or how defined. 


By the Canoniſts Divorce is thus de- 4. coruinus 
fined 5 Divortium, eſt legitima mariti, Ade jure can. 
Uxoris ſeparatio apud Competentem Fudi- L. 2. Tit. 17, 
cem, cum cognitione, & ſufficiente qqus !- e i 

a ex conqueſtions 
pr obatione. | 10. de reſtit. 
| ſpaliat. 

By which Definition it appears, that 
to make a Separation betwixt Husband 
and Wife, there muſt not only be ſuf- 
ficient Proof, but alſo there ought to 
be a competent Judge, before whom it 
is to be done ; and this competent 


Judge is no other than the Biſhop, 


who by his Ordinary, and Paftoral Au- 
thority, if there be Cauſe ſufficient, 
can make ſuch a Separation; He can 
by his Ordinary Juriſdiction (and no The Womans = 
other beſides him) not only undo the £-2yer, lib. x. 
Sponſals of Future Marriage, but alſo 1 
make a Repudiation, when Matrimo- C 0 0.223. 
ny is fully contracted, and conſum- 


mate. 


F 2 IV. Th. 
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IV. The ſeveral Cauſes of Divorce. 


Albeit that Divorce was never ap- 

proved- of by the Divine Law, but 
contrariwiſe prohibited, as appeareth 

by this Precept, Let no Man ſeparate 

that which God hath joined together ; yet 

in all Ages, and well-governed Com- 
monwealths it hath been uſed and per- 

mitted. And ſo at this day with us 

there are divers Cauſes for which the 

Husband and Wite may be divorced ; 

Ce. Lit. 235.6, ſome whereof are precedent to the 
Co. 3 Inft. 89, Marriage, and ſome ſubſequent to it. 
Oro. car. tas z. Where the Cauſes are precedent to 
— Fer 2 Cale. Matrimony, there the Vinculum is diſ- 
e Woman's . . | 
Lawyer, lib. z. ſoluble; as if one marries another 
ſet. 0. Man's Wife; or a Husband, his Wiſe 
Terms of Law, living, marries another; or if the Par- 
£ 123. b. TK. tjes contracting, or marrying be within 
1 the Degrees forbidden by God; or if 
Bur it's Gaſe, either Party were pre- contracted, or 
& lib. 7. Kenn s frigid, or infra annos Nubiles. But where 
Cale. the Cauſe is ſubſequent to the Matri- 
mony, there the Bond of Matrimony 

cannot be diſſolved, but only a Dt- 

vorce, upon juſt Cauſe grantable, to 

ſeparate the Clomplainant a Menſa & 

Thoro, and ſo freeing the Parties from 

the Performance of Conjugal Duties 

the one with the other: And the 

Cauſes 
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Cauſes of this later Kind of Divorce 
are, Adultery, deadly Hatred one to- 
ward another, intolerable Cruelty, and 
the like : And the reaſon why in theſe 
Caſes the Vinculum Matrimonii cannot 
be diſſolved, is, Becauſe Marriage be- 
ing an Inſtitution of God, it is in the 
Cauſe — * to any Humane Law or 


Act, and ſo by Conſequence cannot by 
them be diſſolved. 


Hitherto I have declared, Divorce 
what, and why ſo called; as alſo the 
Cauſes of Divorce, precedent and ſub- 
ſequent to Matrimony ; now I come to 
ſhew which of the Divorces precedent 
Marriage will Baſtardize the Iſſue, and 
bar the Wife of Dower. 
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If a Man has a Wife in being, and 15,44 mar. 
marries another Woman, the ſecond ping the firſt 
Marriage is void, and the Iſſue a Ba- Wite living. 


ſtard. Br. Baſtardy, 43. 18 E. 4. 28. 


If a Man marries a Wife, and living 
that Wite, marrieth another, and hath 
Iſſue by the ſecond Wife, this Iſſue is a 
Baſtard, notwithſtanding that the firſt 
Wife after dies, and ſhall not take by 
Deſcent. 42 E. 3. 11. Kitchin. f. 214. 
Tit. Diſcent. 


F 3 Tt 
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If a Man be divorced, and takes 
another Wite and dies, leaving Ifſue 
by the firſt Wife, this Iſſue may ſue 
for the defeating of the Divorce, and 
baſtardize the Iſſue of the ſecond Wife, 
although the Baron, that was divor- 
ced, be dead. Br. Baſtardy, 47. 12 H. 


. 


If a Man marry with a Woman pre- 
contracted, and hath Iſſue by her, 
this Iſſue in Law and Truth bears the 
Surname of his Father; but if after 


the Husband and Wife be divorced for 


Con ſanguinity. 


the Pre- contract, there the Iſſue hath 


loſt his Sur- name, and is become a 
Baſtard, and »ullias Filius. Co. Lib. 6. 
f. 55. Sir Moyle Finch's Caſe. Term 
of Law, f. 123. b. Tit. Divorce. 


By the Divorce Cauſa præcontra- 
44s, there is a nullity of the Marriage 
ab initio, and the Children between 
the Parties are meer Baſtards. Co. 2 


Inſt. f. 93. 


It a Man marry his Coufin infrs 
Gradus Maritagij, who have Iſſue, and 
are divorced in their Lives, by 
that the Marriage is avoided, and the 
Iſſue is Baſtard; contrary if one of 
them dies before the Divorce. 39 E. 

3. 31 


. 
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3. 31. 24 H. 8. Br. Baſtardy, 44. Kit- 
chin, f. 214. Tit. Diſcent. Br. Darraign- 


ment, 11. The Woman's Lawyer, Lib. 


3. Sect. 50. fol. 224. wide Flea, |. 1. 
5 


To what I have ſaid before touching 
the ſeveral Cauſes of Divorce, ſome 
whereof in their Effects do baſtardiſe 
the Iſſue, I ſhall ſubjoin ſome Learning 
about Frigidity and Impuberty; as alſo 
ſome Notes or Obſervations relating 
to Divorces, with which J ſhall con- 
clude this Section. 


I. Of Frigidity and Impuberty. 


As to Impotency or diſability of Pro- Cauſa Frigiai. 


creation, take what follows: Dyer, tatis. 


2 Eliz. 179. ſaith, That Sentence of 
Divorce was given, Cauſa Frigiditatis 
Naturalis, in the Archbiſhop's Court 
of Audience, and the Woman was 
Actrix & querulans de impotentia Procre- 


andi in viro, Who was declared impo- 


tent by the Phyſitians. The ſame, or 
next Year, another Cafe and Judgment 
happened like the former, and the 
Woman which complained married to 
a ſecond Husband of greater Ability, 
by whom ſhe had Children, and gave 
him all her Land by Fine, &c. her firſt 

F4 Husband 


VS. —— —— Cs W 
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Husband alſo was married to another 


Woman, and had Children by his ſe- 
cond Wife; ia which Caſe the Doctors 
held, that the Parties divorced were 
compellable to live again together, wt 
Vir & Uxor, quia ſantta Eccleſia decepta 


fuit in Fudicio priori. Therefore much 


a-do was made to ſtay the Engroſſing 
of the Fine, yet the Juſtices made it to 
be engroſſed, contra mandatum Domini 
Cuſtodis, & c. But ſec, thoſe Doctors 
aforeſaid erred, and were much beſide 
the Truth; as appears in Co. lib. f. 
f. 98. Burie's Caſe, where 'tis held, 
That if a Man be married to a Woman, 
and after they are divorced Cauſa Frigi- 
ditatis, and then the Man takes another 
Wife and hath Iſſue by her, that this 
Iſſue is lawful, becauſe that a Man may 
be habilis & inhabilis diverſis temporibus, 
and by the Divorce Cauſa Impotentiæ, 
the Marriage was diſſolved 4 Vinculo 
Matrimonij, and by Conſequence ei- 
ther of them may lawfully marry a- 
Salim. i N ; 


The Emperour Fuſtiuian ordered, 
That in the Examination and Proof of 
Impotency and Diſability of Procrea- 
tion, there ſhould be expected Three 
Years. Novella Conſtitutio 22. c. 6, 
[whereas before, the Expectation con- 
tinued but Two Years ; as Cod. 5. 17. 

© Tp Jo]. 
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10.) But the Canons of the Church 
have ſince provided, that Matrimony 
is diſſolved by Probation of Impotency, 
without mention or limitation of any 
time; and when'tis ſaid, that Frigidity 
or diſability of Procreation diſſolveth 
Marriage, avoiding it as it had never 
been; it muſt be underſtood of Impo- 


tency which was before the Marriage: 


For otherwiſe it is, when this Diſabi- 


lity happeneth after Marriage had and 


ſolemnized : For in that Caſe, he or 
ſhe that remaiaeth Potent, ſhall not 
leave and depart from the Impotent, 
but be compelled to bear that Incon- 
venience as well as any other ill For- 
tune; Quid enim tam humanum eſt, quam 
ut fortuitis Caſibus Mulieris maritum, wel 
Uxorem Viri Participem eſſe * Says the 
Lawyer Ulpian, D. 24. 3. 22. 7. in 
Fine. 
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As to the Divorce upon the account Cauſa ſmpu. 


- Impuberty, the Law of Engiard runs 
chus : 


It two are married infra Annos Nu- 
biles, and alter the full Age Divorce is 
had between them, this diſſolveth the 
Marriage, and the Woman may ar- 
raign an Aſſize againſt the Husband for 
the Lands and Tenements given wich 
her in Frank-Marriage. 19 Lib AP 

1 


1 C* 4 ® 


beitatis, or, 
Mino:1:s Ztatis. 
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PI. 2. and Terms of Law, fol, 123. b, 
Tit. Divorce. mY 


-Þ an Heir or other Body be mar- 
ried infra Annos Nubiles , and after 
does diſaſſent at the Age of Diſcretion, 


or after, before Aﬀent to the Mar- 


riage, it is ſufficient, and the Party 
may be wedded to ſome other Body, 
without either Divorce, or Teſtimony 
of the Diſagreement, before the Or- 
dinary, who though he may, as Judge, 
paniſh per Arbitrium Fudieis; yet the 
ſecond Eſpouſals are good by the Law 
of both Realm and Church, as it was 
declared by the Doctors of the Civil 
Law, 5 Phil. & Mar. Br. Gard, 124, 
Crompton , fol. 120. b. Tit. Court of 
Mardi, and The Womans Lawyer, Lib. 
3. Sect. 50. f. 223. 


II. Notes 


The Law of Baſtardy. 


II. Notes or Obſervations relating 
to Divorces, 


The Notes or Obſervations that J 


have met withal concerning Matters of 


Divorce, are ſuch as theſe following : 


I. That in the Sentence of Divorce 
ic is requiſite the Cauſe thereof be 
ſhewed ; and the Reaſon is, becauſe 
ſome Divorces diſſolve the Matrimony ; 
that is to ſay, a Vinculo Matrimonij, ba- 
ſtardize the Iſſue, and barreth the 
Wife of Dower. And ſome à Menſa & 
Thoro ; the which diſſolveth not the 
Marriage, nor barreth the Wife of 
Dower , nor baſtardizeth the Iſſue. 
Terms of Law, f. 124. a. Tir. Divorce, 
and Co. lib. 7. Kenn's Caſe, and The 
Womans Lawyer, lib. 3. ſect. 50. f. 
225. 


2. That when Divorce is to be had 
for Kindred, Precontradt, Frigiditiy, or 
ſuch like Caſe, the Trial thereof, 
when it is pleaded in a Temporal 


Court, muſt be by Certificate of the 


PO and nct per Patriam. 5 H. 4. 
. 2. | 


2, That 
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3. That fo long as a Sentence of 
Divorce ſtands in Force, the Iſſue of 
the firſt Feme is a Baſtard : becauſe 
the Spiritual Court hath Juriſdi&ion 
thereof, and our Law giveth Credit 
unto it. Co. Lib. 7. fol. 42. Kenn's 
cs. | 


4. That though a Divorce cannot. 
be had after the Death of the Parties, 
yet a Sentence of Divorce may be re- 
pealed, if there be Cauſe, after the 
Death of the Parties; but then this 
Reverſal or Repeal muſt be in the Spi- 
ritual Court ; for that the Divorce is a 
Judgment in that Court. Co. Lib. 7. 
Kenn's Cale. 


5, That a Sentence of Divorce a- 
gainſt the Wife binds the Husband, 
though not Party. Co. Lib. 4. fol. 29. 
Bunting's Cale. 


6. That ſeeing the Right and Law- 
tulneſs of Marriage is ever to be jud- 
ged, not by the Temporal, but by the 


Spiritual Judge, 13 and 14 Eliz. Dyer fol. 


395. they which are married ought in 
no caſe to ſever themſelves, and re-mar- 
ry, without the Spiritual Judge; if 
they do, the ſecond Marriage is no 
Marriage, the Children had in 2 

| II- 
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illegitimate, and the Woman not dow: 
able, except in the Caſe of Immaturi- 
ty before ſpecified. The Womans Law- 
yer, Lib. 3. ſe&. 50. f. 224. | 


7. That generally where Eſpouſals 
are not meerly void, but defeaſible, if 
they be not avoided by Divorcement, 
the Iſſue that is had without defeating 
that, ſhall inherit, as in the Caſe of 
one marrying within the Degrees pro- 
hibited by the Levitical Law. The 
Woman's Lawyer, Lib. 3. Sect. 50. 
fol. 224. 


8. That if a Divorce be had between 
a Man and his Wife, Cauſa Præcontra- 
ctut, or other Cauſe, the Parties being 
dead between whom it was, the Courts 
at Weſtminſter cannot now examine it, 
to prove another Heir againit that 


Sentence. Cro. Fac. f. 186. Robertſon 


verſ. Lady Stallage. 


9. That a Releaſe by the Baron, of 
a Legacy to the Feme, after a Divorce, 
Cauſa Adulterij, is good to extinguiſh 


it. Cro. Elix. tol. 908. Stephens verſus 
Totty. 


x >. That 
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10. That if a Leaſe be made to tlie 
Husband and Wife during the Co- 
verture, and the Husband ſoweth the 

Land, and then they are divorced Cau- 
fa Præcontractus, the Husband ſhall 
have the Embleaments, and not the 
Leſſor. Cro. Elix. f. 46 f. pl. 10. Oland 
verſus Burdwick, Co. Lib. g. Oland's Caſe, 
Terms of Law, f. 124. Verbo Divorce, 
_ Womans Lawyer, Lib. 3. Se&. 50. 

226. 5 21 


Minſhien 239, 1 I. That upon a Nullity of a Mar- 
Cowell s Inter- riage through ſome eſſential Impedi- 
preter Verbo ment, as Conſanguinity, or Affinity with- 
9 in the Degrees forbidden, Precontract, 
Impetency, or ſuch like, the Woman ſo 
divorced receives all again that ſh 
brought with her. e 
Examples will prove and illuſtrate 
this Obſervation in reſpect both of 
Goods and Lands. 


=: I. Is 
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I. In reſpef of Goods. 


If Goods be given in Marriage with 
a Woman, ſhe ſhall recover them in 
the Spiritual Court after Divorce, and 
there lieth no Prohibition. 16 H. 8. 7. 


It is agreed in Dyer, That the Wo- 
man ſhall have the Goods not ſpent; 
and that Detinue lies for them, Dyer 
28 H. 8. 12. 


If a Man who is bound to a Woman 
by Obligation marry her, and they be 


divorced, ſhe hath her Action again, 


which was ſuſpended. But it may be 
demanded, Whether ſhe ſhall have, after 
the Divorce, thoſe Goods that the Baron 


has before given or ſold? It is anſwered, 


That if the Husband before the Divorce 
have given or ſold without Fraud, ſuch 
Goods as were the Wite's before Mar- 
Triage, ſhe is without Remedy for them, 
being divorced : But if he aliened them 
by Fraud, ſhe ſhall have a Writ of De- 
tinue for ſo much of them as the Pro- 
perty may be diſcerned of; and for the 
reſidue, Money, and ſuch like, ſhe ſhall 
ſue in the Spiritual Court. The Wo- 
mans Lawyer, Lib. 3. ſect. 50. f. 226. 


II. Is 
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II. In reſpect of Lands. 


It's held for Law, that if the Wo- 
man divorced be an Inheritrix, &c. 
and the Husband before divorcement 
hath done Waſte, felled her Woods; 
received her Rents, granted her Wards, 
preſented to her Churches, given away 
her Goods, none of theſe things paſt 
in Poſſeſſion executed, can be reverſed 
or recalled; but if the Inheritance it 
ſelf were diſcontinued, or charged, or 
a Releaſe made of it, or her Villains 


manumitted, and the like, ſhe ſhalt. 


have remedy for theſe things by the 
- Common-Law. Br. Dereignment, 18, 


So if Baron and Feme, Joint-Purcha- 
ſers, be diſſeized, and the Baron re- 
leaſe, & c. the Wife ſhall have a Moy- 
ety, if they be divorced, although be- 
fore there were no Moyeties betwixt 
them; for the Divorce converteth that 
into Moyeties. Br. Dereignment, 18. 


So a Gift in Frank-Marriage (within 


the Years of Marriage) with a Daugh- 


ter, and they were divorced at full 
Age, at the Suit of the Husband ; yet 
the Daughter ſhall have all, for ſhe 
was the Cauſe of the Gift, 19 Aſfze 2. 

| | 19 E. 


een, 


—— 
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19. E. 3. Tit. Ahſſize. 18. Kitchin f. 310. 
Tit. Tenavt in Frank-Marriage, 


So if a Man be ſeized of certain Te- 
nements, and infeoffs his Feoffer, and 
his Wife in Tail, the Remainder to 
the right Heirs of the Baron, they were 
divorced at the Suit of her Husband, 


which kept the Woman out of the Lands, 


and ſhe brought an Aſſize, whereby ſhe 
recovered a Moiety of the Tenements 


by Judgment preſently. And propter 


Diffcultatem it was adjourned for the 
other Moyety to the Common Pleas, 
where ſhe had Judgment of that allo ; 
becauſe Divorce was at the Husband's 
Suit. Tit, Afſize in Fitz, pl. 413, 
443 


And it is to be noted, that as a Wo- 
man may have an Aſſize againſt her 
Husband divorced, for Lands wherein 
ſhe claimerh Inhe: itance, or Eſtate for 
Life; ſo.t be havealiencd in Fee, Fee- 
Tail, or for Life, the Lands which he 
had 1a Fee-Simple, Fee-Tail, or lor 
Tem of Life, to a Stranger; ſhe may, 
as ſoon as ſhe is divorced, bring a Wrir 
called a Cui ante Divortium, againſt ti 
Alience ; and this Writ max be in the 
per cui & poſt ; and it ihe die before A- 
&ion commenced, or before Recovery, 
her Heir may have a Writ called a S 

PIE cui 
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cui ante Divortium, and the Aunt and 
Niece may Join in in it. But for her 
Eſtate Tail her Heir ſhall be put to a 
Formedon. The Womans Lawyer, lib. 3. 
ſect. 350. f. 228. | 


Hitherto of Baſtardy that happens 
ſubſequent to Matrimony upon Di- 
vorce: I come now to treat of other 
Caſes, wherein Iſſue born within the 
Bonds of Wedlock may be reputed z 
Baſtard. | 


— 
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SEC 1.1 


In what Caſes Iſſue born within 
Marriage ſhall be reputed- a 
Baſtard, and in what not. 


T is generally held for a Rule (both 

among the Common Lawyers and 
Civilians) That be is the Father, whom pater eſt, quem 
Wedlock declareth. D. I. 6. 6. D, 2. 4. 4. Nuptiæ demon- 
5. Cod. 4. 19. 14. Bracton. lib. f. c. 9. n. — 
4. & lib. 2. c. 32. n. 5. Fleta lib. 1. c. 6. 
& lib. 1. c. 14. 


Upon this ſame Rule the Common 
Lawyers have pronounced, That if 45 Hl. 4.9. Cv. 
Man be within the Four Seas, and his Wife Lit. f. 244 2 
bath a Child, they preſume that it is tbe & 37% % 
Child of the Husband ; and againſt this 
Preſumption they will admit no Proof: 
Hence in favour of Matrimony, and jor 
the Benefit of Children, theſe following 
Caſes are held to be good Law in our 


Books. 


If a Man take to Wiſe a Woman 1s E. . 30. . 
great with Child by another that was Terms of Law. 
not her Husband, and after che Child is f -E. 42. 

8 2 born 
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Tit. Baſtard. born within Eſpouſals or Matriage ; 
Brad, l 2. c 29. he which marries the Woman ſhall be 
a -—_ ſaid to be the Father of the Child, and 
= . not he which did beget the ſame, al- 
fart; 43, though the Child be born the next day 
aſter the Marriage; for hoſe is the 
'Cow, as it is commonly laid, his u the 
Calf alſo. Vide Smith's Tract. de Repub. 
Angl. lib. 3. c. 6. & Swinburn 4 part. 
fe. 1462. 4. 


. If the Wife of V. S. go away with an 
41 f. 3. 11. Adulterer, and hath Iſſue; if J. S. 
7 H. 4.9 her Husband, be within the four Seas, 
1 the Iſſue is the Heir of J. S. for by 
Winans Tau- whom the Woman is wich Child it can- 
yer, lib. 4. fed. not be tried; and for that it ſhall be 
36. f. 329, intended to be begotten by F. S. him- 


ſelf. 


Tf I marry the Widow of one latel 
Sir Tho, Smith dead, which at the time of the Hut. 
in his Trad. 4 band's death was with Child, and the 
Rep. Anglf 104 Child is born after Marriage: folemni- 
1 - *3-zed with me, this Child jhall be mine 
ern Heir, and lawful Son. But here ſome 
Terms of Law. Common Lawyers do diſtinguiſh be 
f. 41. b Vabs twixt Groſſement Enſeint and Privement 
Baſtard. Euſeint: For it ſhe were Privily with 
Covell's {nſt, Child at the time of the firſt Husband's 
lib. r. tit. 9. Death, then it ſhall be reputed the 
fect, 7. Child of the ſecond Husband. But 
it great with Child by her firſt — 

* all 
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and then takes another Husband, and 
then the Child is born, this Child ſhall 
be taken to be the Child of the Former 


Husband. | 


Sir Edward Coke in his Comment upon 
Littleton, fol. 8. a. faith, If a Man hath 
a Wife, and dieth, and within a very 
ſhort time after, the Wife marrieth a- 
gain, and within nine Months hath a 
Child; ſo as it may be the Child of the 


one or the other; ſome have ſaid in 


this caſe the Child may chooſe his Fa- 


ther, Quia in hoc Caſu, Filiatio non poteſt 21 E. z. 39. 


probari ; and ſo is the Book to be inten- 
ded : For avoiding of which Queſtion 
and other Iiconveniencies, this was the 
Law before the Conqueſt, Sit ommis 
Vidua ſine marito duodecim menſivus, & ſi 
maritaverit perdat dotem. Vide Lambard's 


Auchainomia, f. 123. Lex 71. Inter Le- 


ge: Canuti. 


Hitherto of the Common Law - let's 
now ſee how the Civil Law runs in 
favour of holy Matrimony, and in 


making good the before- mentioned 


Rule, wiz. Pater eſt quem Nuptiæ de- 
monſtrant. - | | 


The Civilians do aſſert, That if after 
the Marriage ſolemnized, one has Car- 
nal Con junction with another Man's 
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D. 1. 6.6. Wife, the Husband is preſumed to have 

Os. 5. 11. begotten the Child himſelf, and not 

20 - v7 wy Adulterer, albeit another had to 

1 f . do with her beſides her Husband ; 
which Aſſertion of theirs is accom- 
panied with ſome further Remarks and 
Explanations. 


(1. ) Although the Mother do coha- 
(a) Bald. in L. bit with the Adulterer, yet if the Huſ- 
fia matre C. band have Acceſs unto her, he is pre- 
de ſuis & legit.ſumed to be the Father, and not the 
paſeard-de pro” Adulterer (a). For albeit it be likel 
lus, fea 78, that the Adulterer did beget the Chil 
| t ſeeing it is poſſible that the Huſ- 
Bald. in L. . band did beget it: Honeſt Poſſibility is 


num de his qui preferred before that other Poſſibility that is 


ſvis vel alien, g 5 ; 
=— accompanied with Da. 
Maſcard. de 2. Albeit the Wife were as common 
probac. verbo ag the Cart · way, making open Profeſ- 
filius concl 788 Gon of her Filthineſs ; yet the Husband, 
a if ſhe be not altogether out of his 

Guard , ſhall be adjudged the only 

Father. 4 


Aleiatus de pra- (3.) Albeit the Mother had been 


ſomp. Reg. 3. barren a long time before, yet the 

Praſump. 37. Child is preſumed to have been begot- 
ten by the Husband, and not by the A- 
dulterer. | | 


(4) A. 


mum as XX co uwaca—_a Tz x. co ..u. _ .. 
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ot (40 Albeit che Mother 7h confeſs D. 23. 3, 29. 
to chat the Adulterer did beget the Child, , de 

; yet her ſole * oth. not hurt 624.0. Spur. 
N- the Child, : I 1 — 


From theſe Extenſions of the "OE 1 
Juriſconſults, lets now ſhew what Li- 

a- | mitations are annexed by the Common 

l Lawyers, as alſo by the Civilians, to 

e- the former Rule, /cil. He it the Father 

ne | whom Wedlock ela. | 


„I. Of the Limitations at Common 
1 4 | Law 4 70957 : | 


1 „. . 1 
0 L — 
1. 7 — 


Our Lawyers have inneced to. the 8 4 
on pre-menrioned general Rule theſe Re. = — 


1 rictions or Limitations which here : 
115 ; 


ly 1. The fieſt Limitation is this; ' When Pda 
| the Husband was not 2 the Four — Bra: | 


ore, yo Nu- 
» ptiz probant 
or imprifoned at the ſame time, that Rim eſſe, & 


thereby it was impoſſible for him to ſemper abitur 
have begotten the ſame Child, ſuch bar freue. 
” | | G 4 Child 2992 dener 
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probetur gon, Child is by the Common. Law a Ba- 
crariym 2 ut | ſtard. Bract. lib. 1. c. 9. n. A. in fine & 
cot. maritvs lib. 2. C. 29. fl. 4. f. 63. b. Br. Baſtardy 
probarur nen 4. Nireben f. 213. Tit. Deſcent. Edit. 


Concubuiſſe a- 3 
Uxore vel alia * 


cauſa impeditus vel erat in ex jvaletudine ut generare non poſſit, vel 
probat ur quod fuit abſens per decennium & reverſus invenir annicu- 
lum, hic qui in domo mariti natus eſt (licet vicinis ſcientibus) non erit 
Filius Mariti. Lib. 1. c. 9. A. 4+ 


2. The Second is, If the Husband by 
reaſon of grievous Sickneſs could not 
lie with his Wife, or were diſabled 
from getting a Child at fuch time as his 
wife conceived, he is not to be deemed 
he Father of that Child ; and therefore 
uch Iſſue is a Baſtard. Bra&oz lib. 1. 
. 9. n. 4. & lib. 2. c. 29. n. 4. f. 63. b. 
lets lib. 1. cap. 15. n. 4 8 7 


3. The third is, If che Husband hath 
an apparent Impoſſibility of Procrea- 
tion, as if the Husband be but eight 
= [Years old, or under the Age of Procre- 
ation, ſuch Iſſue is a Baſtard, albeit he 
be born within Marriage. Co, Lit. f. 


244- a. 


4. The fourth is, when the Wife 
doth make an Elopement from her Hul- 
band, and doth altogether cohabit with 
the Adulterer, ſuch Child is not wo be 

al cri 


W ww iiTQe7 
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aſcribed to the. Husband, but to the 
Adulterer ; unleſs it be proved that the 

s 


Husband had free Accel 


unto the Mo- 
ther. Br. Baſftardy,' 4- 


II. Of the Limitations in in the 
4 vi La. 


What Limitations or Reſtrictions are 
to be found in the Imperial Laws, as 
to the general Maxim, vix. That a 
Child born during Marriage betwixt the 
Husband and Wife, is the Husband's Cbild, 


the-Lawyer-Ulpian in his Ninth Book 


to Sabinus can inform us: 


Suppoſe, faith he, that the Husband D. I, 6. D 


hath been abſent from his Wife Ten 
Years, and returning finds with his 
Wife a Child of a Year old; in that 
caſe he agrees with Fulianus, That it is 
not the Husband's Child. But whereas 
the ſame Julianus affirms, That it is not 
to be endur'd, that he who cohabits 
with his Wife ſhould diſclaim her Child 


as none of his; Ulpian admits not this 


without a diſtinction, but holds with 
Scævola, That it it be notorious, that 
the Husband, by reaſon of Sickneſs,” or 
ſome other Impediment, could not lie 
with his Wife, or were diſabled from 

2 EY gettin 8 
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Maſcard. de 
probar. concl. 
788. n. 43, 44+ 
Palæot. de 
Nath. & Spur. 
c. 24. n. 3. 
Tiraquel. de 
Leg.” Cooub. 
Socin. Confil, 
65. vol. 3. 
Pariſ. Conſil. 
29 vol. 2. 


* 
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getting a Child, although one be born 
in the ſame Houſe, and the Neighbours 
had taken Notice thereof ; it ought not 
to be reputed his Child. An good 
Reaſon there is for it; for ſeeing Law 
is but an Art of Right and Good by 
Imitation af Nature, it were againſt all 
Rs and Reaſon, that he ſhould be 
judged the Father of that Child by Pre- 
ſumption of Law, which he could not 
beget by Poſſibility of Nature; and 
this holds not only in the caſe of Diſa- 
bility by grievous Sickneſs ; but alſo in 
the Cate of Impotency, by reaſon of 
Old Age. For howſoever it may feem 
a Paradox to ſome, yet it is commonly 
received for a true Concluſion amongſt 
the Learned, that as a Woman in pro- 
ceſs of time becometh Barren, namely, 
after fifty Years ; ſo a Man alſo is at 
length deprived of the Ability of beget- 
ting a Child ; that is to ſay, at four 
ſcore Years, if not before. But though 
it be thus among the Civil Lawyers , 
yet it is otherwiſe at the Common 
Law; For that ſays, Quod in Regno An- 
gliæ vulgo creditur, ſenes etiam plus quam 
octoginarios, bac poteſtate non eſſe penitus 
orbatos, eorumque liberi communiter repu- 
tantur legitimi, & proinde ſuccedunt ijs, 
ac reliqui boc impedimento non obſtante, 


| 


Note, 


a 


— * 


* 


Nore, It is related in Hiſtory, That 4 
Maſiniſſa, of the Namidians, got | | 
Children at 86 Years of Ape, at 1 
92 * the Carthaginians. U 


* I 
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Thoſe that are Born contrary to 
the uſual Time of Womens De- 
livery, after the Deceaſe e of their 
Hus bands, hom to be reputed. 


Aving-ſhewn-in-what- Caſes Iſſue 
born within Wedlock ſhall be 
accounted a Baſtard, and in what Ca- 
ſes not, I come to demonſtrate out of 
the Civil and Common Laws, the Le- 
gitimacy or Illegitimacy of ſuch Iſſue 
as is brought into the World after the 
Death of the Husband, contra tempus 
pariendi mulieribus conſtitutum. 


I. What time the Civil * has 
allotted for a Woman to be 
brought to Bed. 


The time of Conception, when it 
was, may beſt be known by relation 
to the Birth of the Child: For a Wo- 
man cannot bring forth a perfe& Child 
before the beginning of the Seventh 

Month, 
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Month, faith the Lawyer Paulus; who 
grounds himſelf upon the Opinion of 
Hippocrates, D. 1. 5. 12. neither can ſhe 
bear a Child in her Womb aſter the ; 
end of the Tenth Month from the 1 
time of the Conception at leaſt by Pre- | 
ſumption of Law. D. 32. 16. 3. 11, and 
12. D. 28. 2. 29. cod. 5. 9. 2. except it 
be for one, two or three Days more at 
the fartheit. Salmo in 1. Gallus, D. de 
lib. & Poſthu. Menoch. de Arb. jud: 
* queſt. lib. 2. cal. 89. n. 44. 


The Emperor uſt inian, ſpeaking of N. 29. cap. 2. 
her that —_ bed the Ss "WM 
venth Month after her Husband's De- 
ceaſe, has provided, That ſuch as are 
born in the beginning of the ſame Month, 
are to be accounted for Legitimate, but ſuch. 
as are born in the end thereof, are to be 


bolden for Baſtards. 


The Gloſs doth relate a Matter of 0 
Fact contrary to this Law of Fuſtinian: | 1 " 
A Widow in Paris that was delivered of a Ridley's View 
Child the fourteenth Month after her. Huſ- of Laws. part 1. 
band's Deceaſe, nevertheleſs, the good Re- © 3. (ett. f. 
pute which was generally conceived of this my 7 3. . 
Woman's Continence , prevailed ſo much TOOEe 
againſt the Letter of the Law , That the 
Reverend Fudges awarded the Cauſes of } 
» ſuch Child-Birth to be extraordinary, the | i\ 
the Woman to be chaſt, and the Child le- 


gi timate. 
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pitimate. There was the like Judgment 
given in the Conſiſtory at Wirtenburgh, 
in Caſe of a Woman who was brought 
to bed in the eleventh Month aſter her 
Husband's Death. . 


II. What Time the Law of England 
bath appecinted a Woman to be 


brought to Bed, after her Huſ- 
bants Deceaſe. 17g 


It hath been adjudged by the Com- 

mon Lawyers in the Reign of King 

E. 1. that the Ifſue born after nine 

Months, or forty Weeks after the Huſ- 

band% Deceaſe, is a Baſtard : | For it 

Trin. 18 E. 1. was found by Verdict, that Henry the 
Root. G1. Bedf Son of Beatrice, which was the Wife of 
coram Rete. Nohert Radwell deceaſed, was born per 
undecim dies poſt ultimum tempus legitimum 
Mulieribus conſtitutum : And thereupon 
it was reſolved, Quod didtus Henricus 
dici non debet filius prædicti Roberts ſecun- 
dum Legem & Cunſuetudinem Anglia con- 
ſtitut. Now Lepitimum tempus (ſaith 
Coke) in that Caſe appeareth by the 
Law at the furtheſt, is nine Months or 
Forty Weeks, but the may be delivered 
re that time; which Judgment in- 
deed doth agree with that in Eſdrat, 
Go thy Way to 4 Woman with Child, and 


ask 
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ak of ber, when ſhe bath fulfiled ber nine > Elen 
Months if ber Womb may keep the Birth 4 11. 


any longer within ber? Then ſaid I, No, 
Lord. 


But ſince that (viz. in the ſeven- 
teenth Year of the Reign of King 
= the Firſt) our Lawyers were not 
o {tri in their Determination of the 
Time of a Woman's being brought to 
Bed; For Croke reports, That « Widow 
being delivered of a Child forty Weeks and 
=__ Days, - — _— — 
Child was adjudged to be legitimate. e 
Caſe at large is this: 


In an Ejectione Firme for Lands in | 
Munden in the County of Hertford, the . 2 


Queſtion upon Evidence to the Jury Bowrrell. 


was, whether Edmund Andrews, dying 
the three „ 1 twentieth of March, Anno 
1610. an A. his Feme being Privare- 
ment Enſeint, but not delivered until 
the fifth of Fanuary 1611. (which was 
forty Weeks and nine Days, and then 
delivered of a Daughter, named Elizs- 
beth) ſhall be reputed the Father of the 
aid Elizabeth, or that ſhe were a Ba- 
ſtard; for it was proved, that he fell 
ſick upon the two and twentieth Day 
of March, and died the Day following 
of the Plague: and that Edmund An- 
deus (Father of the ſaid Edmund who 

I Was 
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rience prove. 
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Was dead) in Maliceito.his Son's Wife, 
did abuſe her, and cauſed: her to be 
diſlodged from place to place, and to 
lie in the cold Streets; and {he was 
ſo uſed for ſix Weeks together before 
her Delivery; and ſhe being brought 


into a Woman's Houſe, who commile- 


rated her Caſe, having Warmth and 
Suſtenance, was preſently, within 24 
Hours, delivered of the ſaid Elizabeth. 
And this Miſuſage being proved by five 
Women of good Credit, and tWo Do- 
&ors of Phyſick, wiz. Sir William Paddy 
and Dr. Mundford, and one Chamberlain 
(who was a Phyſician, and in nature 
of a Midwife) upon their Oath, affirm- 


ing that the Child came in time con- 


venient to be the Daughter of the ſaid 
Edmund Andrews deceaſed ; and that 
the uſual time tor a Woman to go with 
Child was nine Months and ten Days, 
viz. Menſes Solares, that is, thirty Days 
to the Month, and not Menſes Lunares ; 
and that by reaſon of the Want of 
Strength in the Woman or the Child, 
or by reaſon of ill Uſage, ſhe might 
be a longer time, wiz. to the end of 
ten Months, or more; and ſo both an- 
cient and.modern Authors, and Expe- 


509 1 
The 


| 
| 
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The Court held here, that it might 
well be as the Phyſicians had affirmed, 
that ten Months may be ſaid properly 
to be the time Mulieribus pariendo conſti- 
tutum. Againſt this a Record was pro- 
duced, Trin. 18. E. 1. Rot. 13. in this 
Court, that becauſe a Woman went 
eleven Months after the Death of her 
Husband, it was reſolved that the Iſſue 
was not legitimate, being born poſt ulti- 
mum tempus Mulieribus pariendo conſtitu- 
tum. But note, it is not there ſhewed 
what was ultimum tempus Mulieribus pa- 
riendo conſtitutum. And the Phyſicians af- 
firmed that a perfect Child may be at the 
ſeven Month, according to the Strength 
of the Mother, or of the Child himſelf, 
which is as long before the time of the 
proper Birth; and by the ſame reaſon it 
may be as long deferred by Accident, 
which is commonly occaſioned by In- 
firmities of the Body, or Paſſions of the 
Mind: And ſo the Court directed the 
Jury, That the ſaid Elizabeth, who was 
bern forty Weeks and more after the Death 
f the ſaid Edmund Andrews, _ well 

e the Daughter of the ſaid Edmund. 


I SECT. 
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te 

r 

Pies > oF 10 1 
Ii what Caſes Baſtard eigne may 0 
t 


gain the Right of Inheritance 1 
. againſt the Mulier puiſne, and | be 


in what not. ca 


T will not be here impertinent, de- 
fore I come to ſhew in what Caſes a | 9 
Baſtard may acquire the Right of In- | Y 
heritance, to give an account of the 
Law-Term Mulier. B. 


3 Malier then is a Word uſed in our | * 
1 — Common Law, but how aptly, as the Cc 
verbo Mulicr, Author of the new Terms of Law faith, 

he could not tell; for according to the 
proper ſignification, Mulier is a Defiled 
Woman, like as it is uſed in Ulpian in Fi 
a certain place, after this ſort: FI 
thought that I bad bought a Virgin, when 
ſhe was a defiled Woman, the Bargain was 


not 2 Hereby you may ſee, that of 
Mulier is a Woman that had known a 3 
6 


Man. But to learn the right Significa- 
tion, Mulier is taken in our Law for 
one that is lawfully begotten, and 
born; and is always uſed in oppoſition 

co 
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to a Baſtard. As for Example, A Man 
hath a Son by a Woman before Mar- 
riage, that is called a Baſtard and un- 
lawful ; and after he marrieth the Mo- 
ther of the Baſtard, and they have ane- 
ther Son, this ſecond Son is called 
Mulier, that is to ſay lawful, and ſhall 
be Heir to his Father: But the other 
cannot be Heir to any Man, becauſe it 
is not known nor certain in the Judg- 
ment of the Law, who was his Father, 
and for that Cauſe is ſaid to be 20 Man 
Sow, or the Son of the People: © And al- 
ways you ſhall find this Addition to 
them [| Baſtard eigne and Mulier puiſne, 
Baſtard eldeſt and Mulier youngeſt] when 
they be compare] together. See more 
of this Word Mulier in Minſhieu, 481. 
Cowell, Verbo Mulier, Co. Lit. 223. b. & 
lib. 8. 102. Lechford's Caſe , Glanwill 
lib. 7. c. 1. Britton cap. 7c. Mr. Skene de 
Verborum ſignificatione, Verbo Mulicratus 
Filius, D. 31. 1. 81. De Leg. 3. D. 50. 
16. 13. 


Thus much (and it may be too much) 
of the Word Mulier; come I now to 
treat of that Learning which relates to 
Baſtard and Mulier, and this ſhall be 
1 by way of L2uery and So- 
ution. 


H 2 CUT. | 


Litt. ſe ct. 399. 


Litt. ſect. 400. be 
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- Q. 1. Whether the dying ſeized of the 
Paſtard eigne without Interruption , ſhall 
barr the Right of the Mulier puiſne ? 


Sol. If a Man (faith Littleton ) be 


a Baſtard, and the Younger Mulier, and 
the Father die, and the Baſtard en- 
treth, claiming as Heir to his Father, 
and occupieth the Land all his Life, 
without any Entry made upon him 
by the Mulier, and the Baſtard hath 


Iſſue and dieth ſeized of ſuch Eſtate in 


Fee, and the Land deſcend to his Iſſue, 
and his Iſſue entreth, ec. in this Caſe 
the Mulier is without Remedy: For he 
may not enter, nor have any ARion 
to recover the Land, becauſe there is 
an ancient Law in this cafe uſed, name- 
ly, Tuftum non eſt aliquem poſt mortem 
facere Baſtardum, qui toto tempore vitæ 
ſue pro legitimo babebatur. Co. Litt, 244. 


a. Co. lib. 8. f. 101. Lechford's Caſe, 


13 E. I. Baſtardy, 28, 29 E. 3. 14. 39 
AJ. pl. 10. 


But it is to be noted, That this ſhall 
intended where the Father hath a 
Son Baſtard by a Woman, and after the 

Eſpouſals he hath Iſſue by the ſame Wo- 
man, a Son or Daughter, and aſter the 

Father 


ſeized of certain Lands in Fee, and 
hath Iſſue two Sons, and the Elder is 
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Father dieth, &c. If ſuch Baſtard en- 


ters, G c. and hath Iſſue, and die fei- 


zed, Cc. then ſhall the Iſſue of ſuch 
Baſtard have the Land clearly to him, 
as tis ſaid before, &c. and not an 
other Baſtard of the Mother, which 
was never married to his Father. And 
this ſeems to be good and reaſonable ; 
For ſuch a Baſtard born before Mar- 
riage celebrated between his Father 
and Mother, by the Law of Holy 
Church is Mulier, albeit by the Law 
of the Land he is a Baſtard ; and ſo he 
hath a Colour to enter, as Heir to his 
Father, for that he is by one Law Mu- 
hier, ſcil. by the Law of Holy Church. 
Bur otherwiſe it is of a Baſtard, which 
hath no manner of Colour to enter as 
Heir, inſomuch as he can by no Law 
be ſaid to be Mulier; for ſuch a Baſtard 
is ſaid in the Law to be Quaſi nullius 
Filius. 


-"Q. 2. Whethir the dying ſeized of 
Baſtard eigne without a Deſcent can be 4 
Bar to the Mulier ? 2 B 
Sol. If the Baſtard dieth ſe*zed with- 
out Iſſue, and the Lord by Eſcheat en- 


ters, this dying ſeized ſhall not bar the 


Mulier, becauſe there is no Ditcent. 
Co, Lit. 244. a. 


IH 3 Br. 
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Br. Eſcheat 34. ſays, Where there is 
a Baſtard elder and a Legitimate youn- 
er, and the Baſtard enters and dies 
a6 without Iſſue, the Land ſhall not 
Eſcheat. | | 


If the Baſtard dieth ſeized, his Wiſe 
enſeint with a Son, the Mulier enters, 


the Son is born, the Iſſue of the Baſtard 
is barred ; for that there muſt not only 


be a dying ſeized, but alſo a Diſcent 
to the Iſſue of the Baſtard. But other- 
wiſe the Law is, where the Baftard en- 
ters and the Mulier dieth, his Wife prive- 


ment enſeint with a Son, the Baſtard 


hath Ifſue and dies ſeized, the Son of 


the Mulier is born, his Right is bound 


for ever. C. Lit. fol. 244. a. 


Q. 3. Two Daughters, Baſtard and | 


Mulier entring and occupying as Heirs, 
and the Baſtard having Iſſue, and dying, 
whether the Tſſue of the Baſtard be inheri- 


table 2 


BY - k Co. Lit. 368. Q. 


Sel. If a Man hath Iſſue two Daugh- 


ters, the eldeſt being a Baſtard, and | 


they enter 


occupy peaceably as 
Heirs, now the Law in favour of Le- 
gitimation ſhall not adjudge the whole 
Poſſeſſion in the Mulier (who then had 
the only Right) but in both, ſo 2 
| | | FR the 
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the Baſtard hath Iſſue and dieth, her 
Iſſue ſhall inherit. Co. Lit. 244. a. 
17 EZ. 3 j . Co. lib. 8. f. 101. b. 'Lech- 
ford's Cale. ae Fog A nian 


Q. 4 Whether a dying ſeized, and a 
Diſcent can bar an Infant: 


- 3 


Sol. It is holden, that if the Muller 
be within Age at the time of the dying 
ſeized, that nevertheleſs he ſhall be 
barred, becauſe the Iſſue of the Baſtard 
is in Judgment of Law become lawful 
Heir, and the Law doth prefer Legiti- 
mation before the Privilege of Infancy. 
Br. Deſcent 49. Plouden's Com. Stowell's - 
Caſe, Co. Lit. 244. a. Co. lib. 8. 101. a. 
Lechford's Caſe. 


In an Aſſize the Caſe was, A. ſeized 
in Fee has Iſſue B. Baſtard eigne and C. 
Mulier puiſne, and dies; B. Baſtard en- 
ters and dies ſeized, having: Hue D. 
and the Mulier has Iſſue E. and dies: 
Here if the Deſcent be in the time of 
the Mulier that is of full Age, then the 
Heir of the AMulier has no Remedy: 


But if the Deſcent of the Baſtard to his 


Heir had been in the time of the Mu- 
lier during his Nonage, then the Entry 
of the Mulier had been lawful. Br. 
Deſcent 26. 31. Aſs. pl. 18. Br. Deſcent 
29. Br, Entry Congeable 68, ; 

H 4 Fitts 
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Fix. Tit. Verdict 48. ſays that the beſt 
Opinion is, That the Aulier, being 
within Age ſhall not be barred. _* 


Q. 5. Whether the Baſtards being ſei- 
xed and a Deſcent can har the Mulier, not- 
withſtanding the Wife of the Baſtard be 
endowed? © of "of 


Sol. I the Baſtard dies ſeized, and | at 
his Iſſue endoweth the Wife of the | H 
Baſtard, yet is not the Entry of the | z: 
Mulier lawful upon the Tenant in Dow- | C 
er, for his Right was barred by Deſcent. fo 
Ca. Lit. 244. as Co. lib. 8. 101. b. Lech- | _ 
ford's Caſe: | 


Qt. 6. Whether a Collateral Heir can be | « 
at well barred by à Deſcent, as the Mulier B. 
bimPelf ? 


Sol. If a Man hath Iſſue a Baſtard. | 24 
eigne and dies, the Baſtard entreth, | ca 
and dieth ſeized, and the Land deſcen- | th 

deth to his Iſſue, the Collateral Heir of | ba 
the Father is bound, as well as where | lat 
there be two Sons. Co. Lit. 244, a. Co. | or 
lib. 8. 101. b. Lecifords Caſe, fo1 


| 
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zed of the Son of a Baſtard eigne as 
Heir to his | Grandfather ," ſhall bar the 


Sol. If a Man hath Iſſue Baſtard eigne 
and Mulier paiſne, and the Baſtard in 
the Life of the Father hath Iſſue, and 
dieth, and then the Father dieth ſeized, 
and the Son of the Baſtard enters, as 
Heir to his Grandfather, and dieth ſei- 
zed, this Deſcent ſhall bind the Mulier. 
Co, Lit. 244 b. Co. lib. 8. f. 101. b. Lech- 
ford's Cale. 


K 5 „ 
Q. 8. Whether the Agreement of | the 
Mulier to the Entry of a Stranger can be 
4 good Claim to avoid the Eſtate of the 
Baſtard. | * 


Sol. A ſtranger in the Name of the 
Mulier, without his Commandment, 
cannot enter upon the Baſtard, for that 
the Baſtard may gain the Eſtate, and 
bar the Mulier. And therefore regu- 
larly none ſhould enter but the Mulier, 
or ſome other by his Commandment; 
for if the Mulier agree thereunto before 
the Deſcent of the . Baſtard, the Claim 
is good, and ſhall avoid the Eſtate of 
the Baſtard, Quia omnis Ratibabitio re- 


tro ba- 
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rrobabitur, & mandato æquiparatur. Co. 
Lit. f. 245. a. i 


Q. 9. Whether a Baſtard af ter his Entry 
aan be voucbed only, by reaſon of the War- 
ranty of bis Anceſtor * | 


Sol. If the Baſtard eigne take the Pro- 
fits, he ſhall be vouched only, and not 
the Baſtard and the Mulier, becauſe the 
Baſtard is in appearance Heir, and ſhall 
not diſable himſelf. 17 E. 3. 59. 32 E. z. 
Voucher 24. 5 H. 7. 2. Co. Lit. f. 376. b. 
Co. lib. 8. 101. b. Lechford's Caſe. 


. — oy FR. 


Q.: 10. Whether a Deſcent of the Ba- 
ffard be a Bar againſt Strangers, as againſt 
the Mulier? | * 5; LO 


Ing 95 Port 


Sol. Land is given to A. in Tail, Re- 
mainder to B. in Tail; A. the firſt Te- 
nant in Tail has Iſſue a Baſtard and a 
Mulier, and dies ſeized; the Baſtard | 
enters and continues in Poſſeſſion, and 
has Iſſue, and dies; the Iſſue enters, | fl 
the Mulier dies without Iſſue: B. inthe | 11 
ſecond Remainder in Tail may have a+ | © 
Formedon en le Remainder againſt the' | * 
Iſſue of the Baſtard, and the Continu- | 
ance of the Poſſeſſion ſhall not preju- 
dice the ſecond Remainder-Man , for | 
ſuch Deſcent of the Baſtard is no Bar, | 
but againſt the Mulier and his Heirs that | 

are 
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are privy, and not againſt Strangers. 
24.4- 2: Co. lib. S. Lechford's Caſe. 


Q. 11. Whether the continual Claim 


made by the Mulier ſhall avoid the Deſcent 
of the Baftard ? | 


Sol. In an Aſſize the Caſe was thus: 
The Baſtard enterd and the Mulier 
made continual Claim; the Baſtard died 
ſeized, and his Heir entered, the Mu- 
lier entered upon him, and the Heir of 
the Baſtard ouſted him, and the Mulier 
brought his Aſſize: It was in this Caſe 
adjudged, that this continual Claim 
ſhould-avoid the Deſcent of the Baſtard. 
Br, Baſtardy 13. 14 H. 4. 9, 10. 


Q. 12. What Ads ſhall be reputed in 


Law, Interruptions of the Poſſeſſion of Ba- 


ſtard eigne, and what not? 


Sol. In anſwer to this Query, I will 
firſt propound ſome Acts that will prove 
in Law Interruptions, and then 


other ſome that cannot be ſaid in Law 


to amount to ſuch; 


Es 
33 
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I. Adds that are Interruptions of the 


Poſſeſſion. 


1. If after the Deceaſe of the Father 
the Mulier be found Heir, and within 
Age, and the King ſeizeth, in that 
Cafe the Poſſeſſion of the King is in 
the Right of the Mulier, and veſteth 
the actual Poſſeſſion in the Mulier; and 


8 


conſequently the Baſtard eigne is fore- 
eloſed of any Right for ever. Co. Lit. 


245. b. 


2. When the King ſeizeth for a 
Contempt. or other Offence of the Fa- 
ther, or of any other Anceſtor, in that 
Caſe, if the Iſſue of the Baſtard eigne 
upon a Petition be reſtored, for that the 
Seizure was without Cauſe, the Malier 
is not barred ; for the Baſtard could ne- 


ver enter, and conſequently could 


gain no Eſtate in the Land, but the 


Poſſeſſion of the King in that Caſe 


ſhall be adjudged in the Right of the 


Mulior. Co. Lit. 245. b. and Coke adds 


hereunto this Obſervation, That the 
Baſtard muſt enter in vacuam Poſſeſſionem, 
and continue - I « his Life, without 
Interruption made by the Malier. Vide 
Eittleton ſect. 40 1. 


3. If 


r 


— 
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z. If the Mulier cometh upon the 
Ground and cutteth down a Tree, or 
diggeth the Soil, or take any Profit, 
' theſe ſhall be Interruptions, for rather 
than the Baſtard ſhall puniſh him in an 
Action of Treſpaſs, the Act ſhall a- 
mount in Law to an Entry, becauſe he 
hath a Right of Entry. Co. Lit. f. 


245. b. 


4. If the Mulier put any of his Beaſts 

into the Ground, or command a Stran- 
ger to put in his Beaſts, theſe do a- 
mount to an Entry. For albeit in 
theſe Caſes the Mulier doth not uſe 
any expreſs Words of Entry; yet theſe 
and ſuch like Acts do without any 
Words amount in Law to an Entry: 
For Acts without Words may make 
an Entry, but Words without an Act 
( vix.) Entry into the Land, &c.) can- 
not make an Entry. Co, Lit. 245. b. 
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II. Ads that are no Interruptions | 


of the Poſſeſſion. 


1. If the Baſtard eigne after the De- 
ceaſe of the Father entereth, and 
the King ſeigeth the Land for ſome 
Contempt ſuppoſed to be committed 
by the Baſtard, for which no Free- 
hold or Inheritance is loſt, but only 
the Profits of the Land by way of 
ſeizure, and the Baſtard die, and his 
Iſſue is upon his Petition reſtored to 
the Poſſeſſion, for that the Seizure 
was without Cauſe, the Mulier is 
barred for ever; for tlie Poſſeſſion of 
the King, when he hath no Cauſe 
of ſeizure, ſhall be adjudged the Poſ- 
ſeſſion of him for whoſc Cauſe he ſei- 
zed. Co, Lit. f. 245. b. 


2. If the Baſtard invite the Mulier 
to fee his Houſe, and to ſee Pi- 
ctures, &. or to Dine with him, 
or to Hawk, Hunt, or Sport with 
him, or ſuch like, upon the Land 
deſcended, and the AMulier cometh | +» 
upon the Land accordingly, this is | 
no | 
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no Interruption, becauſe he came in 
by the Conſent of the Baſtard; and 
therefore the coming upon the Land 


can be no Treſpaſs. Co. Litt. 245. b. 
368. 1 | 
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How the Laws, both Common 
and Civil, have provided Re- 
mech againſt Suppoſititious Births, 
for the Benefit of right Heirs. 


OR che Benefit and Safety of 

true and legitimate Heirs againſt 
falſe and fictitious Births, the Engliſh, 
as well as the Roman Laws have very 
well provided, as ſhall be evidenced by 
the Common and Civil Law Texts. 


Firſt, Of the Remedy provided by 
the Common Law againſt Falſe 
Births. 


In Old Time Women uſed now and 


then to feign themſelves to be left with 


Child, and have owned borrowed 
Brats, to deprive the Deceaſed Huſ- 
band's right Heir- of his Inheritance ; 
ſometimes of their own miſchievous 
Malice and Deceitfulneſs, and ſome- 
times by Conſent of, and — 
Wit 
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with the' Lords of whom the Lands 


were holden. 


- Bratton in his ſecond Book, cap. 32. 
f. 69. a. b. _ 4 large Diſcourſe, De 
artu Suppoſito, concerning a Suppoſititious 
Bub; = there is a Writ to 22 She- 
riff, to call before him and the Keeper 
of the Pleas of the Crown, the Woman 
that pretendeth to be Enſeint, to have 
her examined by Tractation and Search 
of good and lawful Women, per Ubera, 
& per Ventrem, whether ſhe be pregnant 
or no, and if the. matter be ound 
doubtful, to commit her to .a Caſtle 
and cloſe Cuſtody, without Acceſs of 
any ſuſpected Woman, Quouſque de 
partu ſuo conſtare poſſit. And this Writ 
to the Sheriff was made uſe of in the 
Fifth Year of H. 3. in the Caſe of Ma- 
riell, Widow of William Conſtable of 
Manton in the County of Norfolk ; which 
Mariell was then found Guilty of this 
kind of Cozenage. 


The like Courſe againſt falſe Pirchs 
may be found in Flea, lib. f. c. 15. n. 
1 & 2. and Brition cap. 65. f. 165. b. 
and 165. a. 


Having given a ſhort Account of the 


Law in H. 7 his time connryn Parius | 


Suppoſitos; I will now 9 of che Writ 
| | De 


A 
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De Ventre Inſpiciendo (to be found in the 
Regiſter) by which the Law hath pro- 
vided Remedy for the Advantage of 
right Heirs againſt falſe Births; of 
which ſaid Writ the Rule in the Regi- 
ſter is this: | by 


| 

| 

| 

| 

Pp Si quis habens bæreditatem duxerit ali- | 

3 quam in Urorem, &. poſtea moriatur ille 
227. 4. f | 

3 {ine Hærede de Coppore 12 exeunte, per quod 

Herecitas illa Fratri ipſius defuncti deſcen- 

dere debeat, & Uxor illa dicit ſe eſſe preg- 

nantem de ipſo defuncto cum non ſit: A [ 

beat Frater & Heres ejus Breve de Ven- 

tre inſpiciendo. The very Form where- f 

of is thus: | | 9 


Rex, gc. Uic' ſalutem. Mon- 
fravit nobis A. quod cum B. que | ? 
futt Uiroz Clementis, pꝛegnans non | * 
at: Jofa faifo dicit fe efſe pzegnan- | * 
fem be eodem Clemente, ad exrhere- | *® 
2atfonem ipſius 9. de ſicut terra que | 9 
kutt ejusdem ad ipſum A. jure he-. 
reditario deſcendere debeat, tanquam || ** 
ad fratrem & heredem tpſius. Di 
pzedicta R. pꝛolem de eo non habu- | 
erit. Et quta tantam malitiam, ( |, 
excogitata fuertt, volumus impe⸗ 
dire; Ttbi pꝛecipimus quod aſſume | 

ptis 
| 
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ptis tecum dugdecim diſcretis d le- 


galibus militibus, & duodecim diſ- 
cretis & legalibus multertbus de Co- 
mitatu tuo, in pꝛopzia perſona tua 
accedas ad pꝛefatam N. # cam coꝛam 
prefatis militibus vidert, & diligen⸗ 
ter examinarf, d tractart ſactas per 
Ubera & Ventrem in omnibus modis. 
quibus melius certiozari potcrts ; 
utrum impꝛegnata ſit necne. Et (i 
ipſe mulieres tpſaim R. impzegna⸗ 
tam invenerint: Tunc diligenter 


inqutras ab eis de tempoze quo ip- 


lam crederint fore parfturam. Et 


inqulſitionem, quam inde keceris, 
| (cire facias Juſt:ttarijs noſtris od 


pzimam Afſiſam; dc. vel Juſtitiarijs 


noſttis apud (TI. tali die evidenter 
4 diſtinge per literas tuas ſigillatas, 
i per duos Milites ex ipſis qui in- 


quidtiont tilt interkuerin, ut cogntta 
inde veritate, quod juſlum kaerkt 
kaclamus. 
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That the Learning which belongs to 
our Writ De Ventre Inſpiciendo may be 
the better underſtood, I ſhall ſubjoin 
Sir Edward Coke's Expoſition on ſome of 
Bractonus Words; as alſo where and 
how this Writ has:been awarded, with 
the Proceedings thereupon in the 
Reigns of Queen Elizaberh and King 
James her immediate Succeſſor. 


IL. Of Coke's Comment or Expoſition. 


It feems by Bracton (ſaith Coke) that 
the Writ De Ventre Inſpiciendo doth lie, 
ub; Uxor alicwns in vita Viri ſui ſe præg- 
nantem fecit, cum non ſit, vel poſt mortem 
Viri ſui ſe pregnantem fecit cum non ſit, ad 
exharedationem Veri Hæredis, &c. ad que- 


relam Veri Hæredis per præceptum Domini 


Regiſter: When a Man (ſaith he) ba- 


Co. Lic. . b. 


this Writ, and that for divers Cauſes: | 
| | | Firſt, © 


Regis, Oc. which is to be underſtood 
according to the aforeſaid Rule of the 


vipg Lands in Fee-ſimple dieth, and 
his Wife ſoon after marrieth again, and 
feigns her ſelf with Child by her former 
Husband ; in this Caſe, though ſhe be 
married, the Writ De Ventre Inſpiciendo 
doth lie for the Heir. But it a Man 
ſeized of Lands in Fee, and hath Iflue 


2 Daughter, who is Heir apparent, ſhe 


in the Life of her Father ſhall not have 


0 
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Firſt, Becauſe ſhe is not Heir, but 
Heir apparent; for nemo ef Heres vi- 
wentis, and this Writ is given to the 
Heir co whom the Land is defcended : 
and both Bracton and Fleta faith, That 
this Writ lieth ad Querelam Veri Hære- 
dis, which cannot be in the Life of his 
Anceſtor. ; 


Secondly, The Law doth not give the 
Heir apparent any Writ, for it is not 


Certain whether ſhe ſhall be Heir, Solus 


Deus facit Haredes, 


Thirdy, The Inconvenience were 


too great, it Heirs apparent in the 
Life of their Anceſtor ſhould have ſuch 


| 3 
| 


- 
| 
> 
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2 Writ to examine and try a Man's 
' lawful Wife in ſuch fort as the Writ 
De Ventre Inſpiciendo doth appoint, and 
if ſhe be found to be with Child, or 
| ſuſpeR, then ſhe muſt be removed to a 
' Caſtle, and there ſafely kept until her 
Delivery, and ſo any Man's Wife 


might be taken from him againſt the 


Law of God and Man. 


13 II. Where 
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II. Where and how the Writ De 
Ventre Inſpiciendo hath been 
awarded, &c, in the Reigns 
of Queen Elizabeth aud King 
James” TY 


Cro Eliz, f In the nine and thirtieth Year of the 

5<5. Willovgh- Reign of Queen Elizabeth, Percival Wil. 

sie, Jougbby and Bridger his Wiſe , one of 
the Co-heirs of Sir Francis Willoughby, 
(becauſe Sir Francis Willoughby died ſei- 
zed of a great Inheritance) having 
Five Daughters, whereof the eldeſt 
was married to Percival Willoughby, and | 
not any Son: and the faid Sir Francis | 
leaving his Wife Dorothy, who, at the 
time of his Death, pretended her ſelf 
to be with Child by Sir Francis, which 
it it were a Son, all the five Siſters 
ſhould hereby loſe the Inheritance deſ- 
cended unto them) prayed a Writ 
De Ventre Iuſpiciendo, out of the Chan- 
gery, directed to the Sheriff of London, 
that he ſhould cauſe the ſaid Dororb 
to be viewed by twelve Knights, an 
ſearched by twelve Women, in the | 
Preſence of the twelve Knights, & ad | 
trallandum Ter Ubera & Veatrem inſpi- : 
cieudum, vnsther fhe were with „ 

| an 
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and to certify the fame into the Com- 
mon Bench; and if ſhe were with 
Child, to certify for how long time in 
their Judgments, &. unde fit paritura. 
Whereupon the Sheriff accordingly 
cauſed her to be ſearched, and re- 
turned, That ſhe was twenty Weeks 
gone with Child, and that within 
twenty Weeks fait paritura. Where- 
upon another Writ fl1ed out of the 
Common Bench, commanding the 
Sheriff ſafely to keep her in ſuch a 
Houſe, and that the Doors ſhould be 
well guarded, and that every Day he 
ſhould cauſe her to be viewed by 
ſome of the Women named in the 
Writ (wherein ten were named) and 
when ſhe ſhould be delivered, that 
ſome of them ſhould be with her to 
view her Birth, whether it be Male 
or Female, to the end there ſhould 
not be any Falſity. And upon this 
Writ the Sheriff returned, That ac- 
cordingly he had cauſed her to be 
kept, &c. and that ſuch a Day ſhe was 
delivered of a Daughter. Vide Moors 
Reports 23. n. 692. 
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In the two and twentieth Year of ci j:c £585, 
the Reign of King James the Caſe 555. Thanke''s 
Was thus; Alphonſus Theaker , Couſin Late, 
and Heir. of William Theaker, alter the 
92 14 cath 
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Death of William. Theaker, who died 
the fifteenth of February, 1623. without 
Iflue, but Mary his Feme was then ſup- 
poſed to be Enſeint by him, and ſhe 
was married again to one Fohn Dun- 
comb within a Week after the Death 
of her Husband) procured out of the 
Chancery a Writ De Ventre Inſpiciendo, 


to inſpect the ſaid Mary, directed to 


the Sheriffs of London, to cauſe the 
ſaid Mary to be ſearched, whether 
ſhe were with Child by the ſaid Mil- 
liam Theaker, & quando fuit paritura 

(no mention being made of her ſecond 
Marriage) and this Writ was accor- 
ding to the Precedent of 39 Eliz. of 
the like Writ againſt the Lady Wil- 
loughby ; and this Writ was retornable 
in the Common Bench. The Sheriff 
returned, that he had cauſed her to be 
ſearched, and returned the Inquiſition, 
That by fuch Perſons he cauſed her 
to be 4 and found her to be 
Enſeint, & quod fuit paritura within 
twenty Weeks; wherefore he now 
prayed a fecond Writ out of this Court 
to be directed to the Sheriff of Surry, 
becauſe ſhe was removed with her 
Husband to Wandſworch in Surry, and 
there inhabited, that the Sheriff may 
take her into his Cuſtody, and keep 
her until he were delivered of her 
; ho © 4 Child, 
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Child, that there might not appear 
to be any falſe or Suppoſitirious Birth; 
and that in the interim he ſhould cauſe 
her to be viewed every Day by certain 
Matrons named by the Court in the 
Writ; and that ſome of them ſhould 
be at the Birth of the Child, according 
to the ſaid Precedent of the Lady Wil- 


128% But becaufe in that Caſe the 
La 


was a Widow, and ſo ſuch Courfe 
might there well be obſerved : But 
here, ſhe being a Feme Covert, who 
ought to cohabit with her Husband, 
they would not take ſuch a Courſe 
with her, but left her with her Huſ- 


band, he entring into a Recognizance 


that ſhe ſhould not remove from the 
Houſe wherein then they inhabitated, 
and that one or two of the Women 
returned by the Sheriff, ſhould ſee her 
every Day, and that two or three of 
them ſhould be preſent at her Travail ; 
For it was ſaid that this Iſſue may be 
well ſaid to be the Child of the firſt 
Husband, and ſhould inherit his Land : 
ſo as if there were any falſe or Sup- 
poſititious Birth, the Couſin and Heir 
might be diſinherited. Wherefore a 
Writ was accordingly awarded to the 
Sheriff of Surry, to cauſe her to be 


| ſeen every Day, until her Delivery , 
by two at leaſt of che ſaid Women re- 
| turned 
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turned 
them, or more. mould be preſent 
with her at her Dene, ſo as no 
Falſhood might be in her Birth. 


After ths Ban 9 ſhe | Was 
delivered of a Female Child, who 
was afterwards, by Inquiſition, found 
to be the Daughter and Heir of the 


ſaid William Theaker deceaſed. 


Hitherto of the Remedy provided b 
the Common Law of England again 
* Births. 


by him; and hat, thre of 


Secondly, f 
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Secondly, Of the Remedy pro- 
vided by the Civil Law of 
the Romans againſt falſe 
and ſuppoſititious Births. = 


How to prevent Cheats in Womens 
Labours, or otherwiſe falſe Births, or 
adulterous Children inſtead of true 
and rightful Heirs: Or (it you will) 
to hinder any falſe Child from bein 
put in the Place of the true one, an 
that the Wife abuſe not her Husband 
or the next Heir with a falſe Shew 
of that which is not, there is a nota» 
ble Edict in the Roman Law, ſays the 


famous Lawyer Ulpian, ſet forth by the 


Pretor for the viſiting of Big-bellied 
Women, and the looking after what 


may be born by them. 


The 


D. 28. 4+ 1. 
10. De lnſpi- 
ciendo Ventre 
cuſtodiendoqus 
pa tu · 


The Lat of Vattardp. 


The Words of which Edi& are in 
— 
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f a Woman upon her Husband's 
© Death pretends that ſhe is with Child, 
te ſhe muſt intimate that twice every 
Month thereafter, to thoſe who are 
ce the moſt concerned in it, or to their 
© Proxies, that fo they may ſend 
& ſome, if they think fit, to ſee her 
Belly. They may ſend any Free- 
© Woman (i. e. not Slaves) to the 
* number of Five at moſt, and all 
ce theſe together may viſit her, provi- 
& ded that while they do it, none of 
© them may touch her Belly without 
© her leave. She ſhall be lodged in 
* the Houſe of ſome Woman of an 
© untainted Reputation, ſuch as ſhall 
te be named by the Pretor; and ſhe 
ce ſhall ſignifie to the Perſons con- 
« cerned, or to their Proxies, thirty 
* Days before when ſhe expects to be 


4 delivered, that if they think fit, they 


© may ſend ſuch as may watch over 
* her. The Room in which ſhe is to 
ebe brought to Bed ſhall be ſearched, 
* that there may be no other Entries 
*© to it but one; and if there are any 
« other, care muſt be taken to nail 


them up with Boards laid along both 
ce chin 
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within and without; and at the 
* Door of this Bed-Chamber three 
« Free-men, with as many Free-wo- 
e men, and two Servants may be ſet 
* to watch, as oft as the Woman thinks 
« fit to go into that Bed-Chamber, 
or into any other, or into a Bath, 
* which thoſe Keepers may ſearch, it 
* they think fit, before ſhe goes into 
* it, and may alſo ſearch all that go 
* Into it at that time; and thoſe 
* Keepers may alſo, it they think fit, 
* ſearch all as come within the Houſe, 
< or the Bed-Chamber. When the Wo- 
* man falls in Labour ſhe ſnall give 
& notice of it to thoſe concerned, or 
to their Proxies, that ſo they may 
* ſend ſuch Perſons who may be Wit- 
te neſſes to the Birth; who muſt be 
« Free-women to the number of fire 
© at moſt: and beſides the two Mid- 
„ wives, there muſt be no more Free- 
emen in the Bed-Chamber than 
teten, nor more Servants than fix. 
All theſe who enter within the 
*© Bed-Chamber ſhall be ſearched in the 
* Room, to ſee if any of them is with 
Child; nor mult there be fewer than 
three Lights in the Room, becauſe 
* an Impoſture may be more eaſily 
© committed in the Datk. That which 
* is born ſhall be ſhewed to thoſe who 
* are 
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* are concerned, or to their Proxies, 
& if they deſire it. The Infant is to be 


© kept by him who is named by the 


Father for that intent; bur if he has 
© left no Orders concerning it, or if 
© he who was named by him will not 
© undertake it, the Pretor, having exa- 
* mined the matter, ſhall name the 
© Perſon to whoſe keeping the Child 
© is to be truſted, whoſe Name ſhall 
ce be publiſhed, and he ſhall be obliged 
© to ſhew him as he thinks fit, twice a 
Month till he is three Months old; 
& and after that once a Month, till he 
* is ſix Months old; and once in 
* two Months till he is a Year old; 
“ and from thence once in ſix Months, 
©* till he can ſpeak. Bur if any will not 
* ſuffer their Belly to be inſpe&ed, 
* nor themſelves to be watched, nor 
© admit of Witneſles to their Delivery, 
* or it any thing is done for hindring 
ce the Execution of thoſe things that 
„are hereby provided, when upon the 
« hearing of the matter that is made 
© out, that which is born is not to be 
© admitted to the Poſſeſſion of the 
« Eſtate ; if it be found that the Child 
« has not been viſited, according to 
ce the former Regulations, in which 
« caſe the Pretor promiſes to give over 
* all Rights and Titles to thoſe others, 

*© whom 


| 
| 


The Law of Baſtardy. 


© whom according to this Edict he has 

ce put in Poſſeſſion, and not to the 

Child that is ſo born, the Juſtice 

hat — the Cauſe being firſt made out to 
im. 


Publice intereſt, partus non ſubjici, ut 
ordinum dignitas, familiarumque ſalva ſit. 
Ulpianus. 


Digxitates ordinum, & familiarum, ſal- 
vast, atque integras, quam fieri poteſt ma- 
ime ſervare debemus. "IF ſius Gotho- 
redus. 


It is of publick concern, that there 
ſhould be no Suppoſititious Births, and 


that the Dignity of Families and of the 


different Ranks of Men be preſerved 
entire. i 


127 


Wa) 2 28 3 7 2 CE - : wo 2 Pe » — — * 
me 50 * * e — 6 
: rr n * a— 


3 


Ta 


TAB L E- 


Whereby the Chief Matters- in 
each Foregoing Section con- 
tained may be the more 


readily found. 


S ECT. L 


Aſtard, whence derived Pag. 1,2 
| What Appellations beſtowed on Ba- 
ſtards by the Greeks, Civilians, Common 


Lawyers and Grammarians 2,9 
A Baſtard why termed Nothus, Spurius 
and Favonius 273 
| SECT. IL 
Baſtard and Baſtardy how defined 4 
None can inherit by God's Law, not born 
| in Matrimony | 7 
| Why the Sons of Concubines were ſent away 
Eaſtward by Abraham F 
SECT III. 
' How many Kinds of Baſtards, acceraling fo 
' the Common and Civil Laws 6 t0 10 
K Lu 


The TABLE. 


Iſſue Natural but not Lawful, Iſſue Lawful 
nor Natural, both Lawful and Natural 
what and bow diſtinguiſhed 7 
A difference between Natural Iſſue of the 
Body and, Lawful Tſſue of the Body, 'a 


pretty Story of it 0 3 
Inceſtuous Marriages, Remarks concerning 
thew 10 7013 


Inceſtus, what and whence derived 10 
The Phraſe Zonam Solvere, what it Ny 


nifies among the Romans ibi 
Ceſtus, its Signification | ibid. 
Adulterium & Stuprum, their Significa- 

tion and Difference 10, 11 


Inceſtuous Perſons how puniſhed among the 
Romans, how puniſhed by our Laws 13 
By the Canon Law they are infamous 11 
Concerning a Man marrying two Siſters ſuc- 
cefſrvely, or a Woman two Brothers 13,14 


SECT IV. 


The Effect: Baſtardy, it ſtains the Blood, 
renders a Man ſubject to Reproach 15,16 | 
Baſtards are of no account in the Laws of | 
England 1 
A Baſtard can have no Heir but of his Body, 
and dying without Iſſue his Land: eſcheat. 


19 

He has no Rindred . a 
His Condition contemptible among God 5 
People ibid. 


Baſtards uncapdble of the Prieſboosss 20 
Baſtard | 


>4 ws, To 


OSD Wa ww 


* 


The TABLE. 


| Baſtard no Child within the Stat. of 32 and 


34 H. 8. of Wills 19 
A fine Story of a King's Baſtard-Son 20,21 
Serious Conſiderations tendered to Mankind 

for the demonſtrating the Dignity, Honour 

and Excellency of Matrimony 16,17,18 
How Chriſt honoured a Wedding with his 


Preſence and with a Miracle 17 
Marriage received and approved by all Na- 
tions ibid. 


Puniſhments ordained by the Old Romans 
for thoſe that would not marry ibid. 


T he Papian Law concerning it ibid. 
What Privileges appointed by the Romans 
to invite Men to marry 17,18 
Why the Dowries of Women have ahways 
had great Privileges 18 
The Privileges of ſuch and ſuch Romans as 
had ſuch and ſuch Children ibid. 


Baſtardy, how it excludes from all Succeſ- 
ſion, deſcending either from the Father or 
Aother 20 

A Baſtard cannot inherit neither by theCom- 
mon, Civil, nor Canon Law 22423 

Some Queries flarted concerning Baſtards 

24 70 34 

The Roman Laws made no Proviſion for 
Baſtards, nor Solon's 24. 

The Canon Law provides Neceſſaries for * 
| _ 1bid. 

Difference between the Laws Eccleſiaſtical and 


the Civil Laws about the Nouriſhment of 
K 2 Children 


— — ä 
— 


The TABLE. 


Children begotten in Adultery and Inceſt 
| 25, 26 
The Laws and Statutes of this Realm 2 
ing their 8 1 
Baſtards bow far capable of any Beneſit o 
25 Laws of fry Ss 96-4 
The Flatteries of Harlott, how prejudicial 
to lawful Children and their Mothers ibid. 
By what Name a Baſtard may purchaſe, and 
by what not 28, 29 
Baſtards in ancient times admitted to ſucceed 
to Dignities of the big beſs Condition 50,31 
And why 32,33 
De Law enatted by the French, That Ba- 
fards ſhould not inherit the Crown 33 
The Cuſtom for Baſtards to inherit Crowns, 
baniſhed out of England and all other 
Countries of Europe ibid. 
What Grotius ſays againſt admitting Ba- 
ftards to fit in Regal Thrones 33,24 


Be. 
The ſeveral Ways of Legitimating Baſtards 
among the Romans. 35,36,37 


Power veſted in the Roman Emperors of Le- 
gitimating thoſe that were begotten in 


Inceſtuous Marriages 27 
Pope of Rome caunot make Baſtard-ſflips to 
inherit Lands Patrimonial ibid. 


No way here in England for Legitimating 
them than by Parliament 8 
The Charter of Legitimation of the Beauforts 


begotten by the Duke of Lancaſter on the 
Body 


The TABLE, 
Body of Katherine Swinford 38, 39, 


o, 41 
By this Cbarter no Title given how” Air 
claiming the Crown 41, 42 


Adoption or Arrogation among the Romans 
of no uſe amongſt us 


2 
Coke's fure way of Adopting an Heir — 
SECT VL 


Difference between the Common , Civil and 
Canon Laws, in the Point of Legitimation 
by ſubſequent Marriages 443 45 

Conſtitution of the Biſhop of Rome and the 
Labor of the Clergy to legitimate Children 
born before Marriage 44,45,46 

How the Barons of this Realm were againſt 
it 6 

Coke's Note upon their ſtout and coura — 
Anſwer Did. 


SECT. VII. 


The Extent of the Furiſdiction of the Kings 
Courts, both Spiritual and Temporal, as to 
the Trial of Legitimacy and Baſtardy 48 

Two ſorts of Baſtardy in our Law, namely, 
General and Special, and how they are de- 
ſcribed and diverſified 49450 

How each of them muſt be tried 80 to 53 

What Child a Mulier and what a Baſtar 

50,1 

The Honour and Reverence allowed to the 
Lords Biſhops, in the point of certifying 
Bo ſtardy | 7425 5 

The 


The TABLE. 
The bigh Credit and great Validity of a Bi- 


thep's Certificate 55,56 
Mats to be done before a Wr:t be ſent to a 
Biſhop to certify Baſtardy 56 
Rules to be obſerved for the right Trial of Le- 
gitimacy and Baſtardy 57 to 62 


Rea ſon why the Eccleſiaſtical Fudge muſt not 
enquire of Legitimacy or Baſtardy before 
he has received a Command from the 
Temporal Court 62 
Eſtabliſhment of Poſſeſſions acknowledged by 
"the Pope of Rome to belong to the King of 
England | 62463 


| C5 FUL. - 
Of Baſtardy that happeneth ſubſcquent to 
| | 6 


Marriage upon Divorce 
Divorce, whence derived, and why ſo called 


ibid: 

| Dimercements, their ſeveral ſorts among the 

q : Romans 65,66 
| Divorce, bow defined 67 
Zeperations, before bom they ought to be 

made | ibid. 

To2 feveral Cauſe: of Divorce, precedent and 

ſu5/:quent to Marriage 68 


bat Droorces ( for Cauſes precedent to 
Marriage) baſtardine the Iſſue 69,70, 71 

i Horce by Reaſon of Frigidity 71,72 
Ze C.vil and Canon Laws about Frigidity 
or Hnpotency 7247} 
Ces of Fricidity put in the Common Law 
7374+ | 

Note- 


The TABLE. 


Notes relating to Divorces 75 10 78 
What things, viz. of Goods and Lands, the 
Moman is to take back again upon a Di. 
vorcement 79 to 82 


SECT. IX. 


In what Caſes the Iſſue born within Mar- 
riage may be accounted a Baſtard, and in 
bat not, according to the Common Lau, 
48 alſo according to the Civil 83 to 87 
Limitations at Common Law to the Rule, viz. 
Pater eſt quem Nuptiz demonſtrant 
87,88, 89 


Limitations to the ſaid Rule in the Civil 


Law 89,90 


S ECT. X. 


What time the Civil Law appoints for a Mo- 
man to be delivered | 92 0 94 
What time the Law of England allots for a 
Woman's Delivery after her Husband's . 


Death 941 


A Widow delivered of a Child forty Weeks 
and nine Days after her Husband's Death, 
whether the Child be legitimate 95 ro 97 


SE C 3 


Is what caſes Baſtard eigne can gain the 
Right of Inheritance againſt Mulier 


puiſne, and in what not 98 
Account of the Law-Terms Baſtard eigne 
and Mulier puiſne 98,99 
Twelve 


MVSEVM 


[BRITANNICVM 


- TT een a — 


The TABLE. 


Twelve Queries with their Solutions, as to 
be Right of Inheritance between Mulier 


and Baſtard 99 to 197 

 Whiat Ads be Interruptions of the Poſſeſſion 

between them 108,109 

And what are not 110,111 
SSC I. AL 


What Proviſion the Laws, both Common and 
Civil, bade made againſt Falſe Births 


111,112 

The Law in Bracton's time againſt Suppo- 
fititious Births 113 
Rule in the Regiſter touching the Writ De 
Ventre Inſpiciendo 114 
The Form of the ſaid Writ in Regiſter 114, 
\ 115 

Coke's Expoſition and Reaſons upon the 
Words of Bra&on 116,117 


The Writ De Ventre Inſpiciendo where 
and how awarded in the Reigns of Queen 
Elizabeth ans ber Succe//or King James 
be Firſt 118 70 122 

The Remedy provided by the Cirvit Laws of 
the Romans again/?t falſe Births 123 

1 


— — — — 2 —— tn 


A Plurality of Worlds, Written in French 
by the Author of The Dialogues to the 
Dead, Tranſlated into Engiiſh by Mr. 
Glarvif. Price Bound 2. Printed for 
The. Osborne in Graus Inn neat the Walks, 


© 


